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Introduction 

At  the  beginning  of  the  month  of  February,  1992,  the  complainants,  David 
Grace  and  Terry  Belford,  moved  into  apartment  206  at  88  Wellesley  Street  East  in 
the  City  of  Toronto.  That  building  is  owned  by  a  company  that  is  in  turn  owned 
by  the  respondent,  Mr.  D'Addario.  The  respondent,  Robert  Kopf,  was  the 
superintendent  of  the  building  at  all  relevant  times.  On  June  5,  1992,  Messrs.  Grace 
and  Belford  signed  separate  but  virtually  identical  complaints  drawn  up  on  their 
behalf  by  the  Ontario  Human  Rights  Commission  (referred  to  hereafter  as  "the 
Commission")  alleging  that  their  rights  to  equal  treatment  with  respect  to  the 
occupancy  of  accommodation  without  discrimination  on  the  basis  of  sexual 
orientation  had  been  infringed  by  the  respondents  in  contravention  of  sections  2(1) 
and  9  of  the  Human  Rights  Code,  R.S.O.,  1990,  c.H.  19  ("the  Code"). 

In  their  complaints  Mr.  Belford  and  Mr., Grace  allege  that  they  had  been  the 
victims  of  a  "gay  bashing"  in  the  lobby  of  their  apartment  building  in  the  early 
hours  of  the  morning  of  February  24,  1992,  and  it  was  the  submission  of  the 
Commission  that  the  maimer  in  which  the  respondents  dealt  with  that  incident  was 
discriminatory,  as  were  the  eviction  notice  for  non-payment  of  rent  and  an 
accompanying  letter  served  on  the  complainants  on  May  7,  1992.  The  Commission 
also  contended  that  the  conduct  of  the  respondents  between  June  5,  1992,  when 
these  complaints  were  filed,  and  the  end  of  September  of  that  year,  when  the 
complainants  moved  from  the  building,  was  relevant  as  being  evidence  of  a 
character  similar  to  the  conduct  complained  of  as  discriminatory. 

The  company  through  which  Mr.  DAddario  owned  the  building  in  question 
having  been  originally  identified  as  "Mercedes  Homes",  the  complaints  were 
amended  at  the  start  of  these    proceedings  to  read  "Mercedes  Homes  Inc." 


However,  although  he  owns  such  a  company,  it  was  discovered  during  the  cross- 
examination  of  Mr.  D'Addario  that  the  building  in  question  is  owned  by  another  of 
his  companies,  namely,  "149468  Canada  Inc.",  and  the  complaints  were  amended 
to  reflect  that  fact. 

The  complaints  were  amended  further  at  the  start  of  these  proceedings  to 
include  discrimination  on  the  ground  of  handicap,  since  the  complainants  are  HIV- 
positive  and  suffered  from  AIDS  throughout  the  events  here  in  question.  In  Biggs 
v.  Hudson,  [1988]  9  C.H.R.R.  D/5391,  it  was  held  that  persons  suffering  from  this 
disease  are  under  a  physical  disability  within  the  meaning  of  that  expression  as 
used  in  section  5  of  the  British  Columbia  Human  Rights  Act,  which  prohibits 
discrimination  in  accommodation  on  a  number  of  grounds  including  such  disability. 
Whereas  s.2  of  the  Code  refers  to  "handicap",  s.lO(l)  indicates  that  "handicap" 
includes  "any  degree  of  physical  disability",  and  it  is  clear  that  to  discriminate 
against  a  person  because  of  AIDS  is  to  discriminate  "because  of  handicap".  Since 
the  allegation  was  that  the  same  conduct  alleged  to  constitute  discrimination  on  the 
basis  of  sexual  orientation  would  amount  to  discrimination  on  the  basis  of 
handicap,  amending  the  complaints  to  include  the  latter  ground  was  not  prejudicial, 
and  the  complaint  was  so  amended. 

Counsel  for  the  complainants,  who  was  not  joined  by  the  Commission  in  that 
regard,  moved  as  well  to  amend  the  complaints  so  as  to  include  the  infringement 
of  the  rights  conferred  upon  them  by  s.  2(2)  of  the  Code,  namely,  to  occupy  the 
premises  in  question  free  from  harassment  because  of  sexual  orientation  or  because 
of  handicap.  While  "sexual  orientation"  is  included  amongst  the  grounds 
enumerated  in  s.2(l),  it  is  not  one  of  the  grounds  mentioned  in  s.2(2).  However,  it 
was  contended  that  s.2(2)  ought  to  be  read  as  including  "sexual  orientation"  as  a 
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matter  of  necessary  intendment  and  in  order  to  escape  being  rendered  ultra  vires 
by  s.15  of  the  Charter  of  Rights.  While  the  conduct  alleged  to  amount  to 
harassment  of  a  kind  prohibited  under  the  Code  occurred  after  the  complaints  were 
filed  with  the  Commission,  the  alleged  harassment  was  the  same  conduct  to  which 
the  Commission  intended  to  refer  as  similar  fact  evidence.  That  being  so,  it  was 
unnecessary  to  rule  on  the  motion  to  amend  the  complaint  prior  to  hearing  the 
evidence  and,  in  order  to  provide  an  opportunity  for  the  Attorney  General  to 
intervene  with  respect  to  the  submission  as  to  the  constitutionality  of  s.2(2)  of  the 
Code,  the  hearing  of  this  motion  was  deferred  until  our  penultimate  session. 

The  relevant  provisions  of  the  Code  are  as  follows: 

2-  (1)  Every  person  has  a  right  to  equal  treatment  with  respect  to  the 
occupancy  of  accommodation,  without  discrimination  because  of  ...  sexual 
orientation  ...  or  handicap. 

(2)  Every  person  who  occupies  accommodation  has  a  right  to  freedom  from 
harassment  by  the  landlord  or  agent  of  the  landlord  or  by  an  occupier  of  the  same 
building  because  of  ...  handicap. 

9.  No  person  shall  infringe  or  do  directly  or  indirectly,  anything  that  infringes  a 
right  under  this  Part. 

10.  -     (1)  In  Part  I  and  in  this  Part, 

"because  of  handicap"  means  for  the  reason  that  the  person  has  or 
has  had,  or  is  believed  to  have  or  have  had,  (a)  any  degree  of 
physical  disability  ... 

"harassment"  means  engaging  in  a  course  of  vexatious  comment  or 
conduct  that  is  known  or  ought  reasonably  to  be  known  to  be 
unwelcome. 

41.-  (1)  Where  the  board  of  inquiry,  after  a  hearing,  finds  that  a  right  of  the 
complainant  under  Part  I  has  been  infringed  and  that  the  infringement  is  a 
contravention  of  section  9  by  a  party  to  the  proceeding,  the  board  may,  by  order, 

(b)  direct  the  party  to  make  restitution,  including  monetary 
compensation,  for  loss  arising  out  of  the  infringement,  and,  where 
the  infringement  has  been  engaged  in  wilfully  or  recklessly, 
monetary  compensation  may  include  an  award,  not  exceeding 


$10,000,  for  mental  anguish. 
41.-     (4)  Where,  upon  dismissing  a  complaint,  the  board  of  inquiry  finds  that, 

(a)  the  complaint  was  trivial,  vexatious  or  made  in  bad  faith;  or 

(b)  in  the  particular  circumstances  undue  hardship  was  caused  to 
the  person  complained  against, 

the  board  of  inquiry  may  order  the  Commission  to  pay  to  the  person  complained 
against  such  costs  as  are  fixed  by  the  board. 

45.-  (1)  For  the  purpose  of  this  Act,  except  subsection  2  (2),  subsection  4  (2), 
subsection  5  (2),  section  7  and  subsection  44  (1),  any  act  or  thing  done  or  omitted 
to  be  done  in  the  course  of  his  or  her  employment  by  an  officer,  official, 
employee  or  agent  of  a  corporation,  trade  union,  trade  or  occupational  association 
or  employers'  organization  shall  be  deemed  to  be  an  act  or  thing  done  or  omitted 
to  be  done  by  the  corporation,  trade  union,  trade  or  occupational  association  or 
employers'  organization. 

Apart  from  the  motion  to  add  harassment  as  a  ground  of  these  complaints 
there  is  no  legal  issue  to  be  addressed,  and  the  resolution  of  the  questions  of 
liability  and  damages  hinges  upon  the  findings  of  fact  I  must  make.  Given  the  mass 
of  conflicting  evidence  led  over  the  course  of  this  thirteen  day  hearing  the 
painstaking  review  and  comparative  analysis  I  have  made  of  the  testimony  of  the 
various  witnesses  must  be  recounted  in  considerable  detail,  and  I  do  so  in  relation 
to  specific  incidents  and  circumstances  of  particular  significance,  starting  with  the 
alleged  "gay  bashing". 

The  February  24th  Incident 

On  February  23,  1992,  some  three  weeks  after  they  had  moved  into  their 
apartment  at  88  Wellesley  Street  East,  which  (according  to  the  evidence)  is  located 
in  the  heart  of  what  is  known  as  Toronto's  "Gay  Ghetto",  the  complainants  (who 
are  homosexual  men)  went  to  a  dance  from  which  they  returned  at  about  3:00  a.m. 
the  next  day.  The  incident  that  then  occurred  in  the  lobby  of  that  building  triggered 
most  if  not  all  of  the  events  relating  to  the  complaints  herein.  The  episode  in 
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question  was  referred  to  during  the  proceedings  alternatively  as  "the  incident  of 
February  23rd",  when  the  complainants  went  out  for  the  evening,  and  as  "the 
incident  of  February  24th",  when  they  returned.  That  incident  consisted  of  a  scuffle 
in  the  lobby  of  their  residence  between  the  complainants  and  two  men,  later 
identified  as  Ronald  Kirby  (whose  fiancee,  Lori  Bawden,  was  the  tenant  in 
apartment  708  of  the  building)  and  William  Bowe.  In  the  course  of  that  scuffle  Mr. 
Grace  received  a  black  eye. 

As  the  testimony  of  the  parties  regarding  this  incident  (and  virtually  every 
other  important  issue  of  fact)  is  at  odds,  the  assessment  of  the  credibility  of  the 
witnesses  is  crucial  and  requires  considerable  portions  of  their  evidence  to  be  set 
out  in  order  to  explain  the  conclusions  to  which  I  have  come  in  this  regard. 

It  was  the  complainants'  evidence  that  while  returning  from  the  dance  they 
walked  past  "Mister  C's"  doughnut  shop  which  is  located  not  far  from  the  building 
where  they  resided.  They  observed  two  men  spitting  on  the  window  of  that 
establishment  and  shouting  obscenities  (such  as  "faggots,  sissies,  and  bum  fuckers") 
at  the  patrons  within,  who  they  say  were  shouting  obscenities  back  at  them. 
According  to  Mr.  Grace  (see  the  transcript  of  evidence,  Volume  1 ,  beginning  at  p. 
46  and  running  to  page  52;  extracts  from  the  transcript  are  referred  to  hereafter  by 
volume  and  page  numbers,  e.g.,  "Vol.  1,  p.  46"): 

...  [so]  as  to  avoid  these  two  gentlemen,  we  walked  quickly,  since  our 
apartment  building  was  not  very  far  away.  And  as  we  walked  quickly  and  rounded 
the  corner  on  the  sidewalk  I  recall  one  of  the  gentlemen  saying  "Oh,  fuck,  they 
live  in  our  building".  After  them  being  back  further  calling  people  "queers"  and 
"faggots",  we  thought  "Oh,  no,  it  can't  be  possible". 

So,  anyhow,  we  rounded  the  sidewalk,  headed  into  the  building  and  my 
partner,  Terry  Belford,  put  his  key  into  the  doorknob  to  open  the  door.  One  of  the 
individuals,  and  I'm  not  sure  which  one,  shoved  Terry.  Terry  didn't  even  have  a 
chance  to  get  his  key  out  of  the  doorknob  and  they  were  already  into  the  lobby. 


...  Mr.  Belford  explained  to  the  gentlemen  in  the  lobby  that  he  was  just 
concerned,  he  was  not  trying  to  create  a  problem.  He  said,  "I  do  not  appreciate 
your  behaviour  that  I  saw  back  there.  That  is  the  reason  why  I  asked  you,  do  you 
live  here.  The  superintendent  has"  —  this  is  Terry's  words.  "The  superintendent  has 
advised  us,  since  it  is  a  downtown  location  building,  we  at  least  try  and  act 
concerned  for  all  who  live  around  us,"  and  that's  what  he  did. 

...  I  believe  that  Mr.  Kopf  told  us  we  should  challenge  individuals  if  we 
do  not  know  who  they  are.  [I.e.]  If  someone  does  not  live  in  the  building  don't 
open  the  door  for  them. 

...  One  of  the  individuals  got  mad  and  shoved  Terry.  I  turned  around  and 
said,  "Please  don't  shove  Terry".  He  says,  "What  are  you,  his  fucking  wife?"  I 
said,  "No,  I'm  his  lover".  The  shorter  of  the  two  individuals  went,  "Oh,  great, 
faggots,"  and  went  to  take  a  kick  at  me,  stumbled  back  and  beer  bottles  fell  from 
his  pocket  of  his  inner  coat  and  smashed  on  the  ceramic  floor. 

As  this  one  individual  fell  backwards,  the  taller  of  the  two  [Ron  Kirby,  the 
witness  later  said]  took  these  karate  kicks  towards  my  face  and  I  sustained  a  black 
eye,  but  however,  Terry's  hand  was  able  to  block  it,  and  his  foot  continued  upward 
and  knocked  my  hard  hat  off  my  head  onto  the  floor  and  it  bounced.  ... 

Terry  saw  the  broken  beer  bottles  and  in  fact  after  the  kick,  Terry  says  to 
me,  "David  run".  We  ran  up  the  fire  exit  stair  ...  since  we  live  on  the  second  floor, 
and  we  ran  to  our  apartment,  unlocked  the  door,  ran  in  and  locked  it  and  I  called 
the  police.  ... 

...  While  I  was  talking  on  the  phone  with  the  police  officer,  we  heard 
someone  walking  up  and  down  our  hallway  going,  "Come  and  get  your  hat". 
Almost  like  a  nursery  rhyme. 

Mr.  Belford's  account  of  this  incident  is,  of  course,  similar.  He  said  that  he 
and  Mr.  Grace  had  entered  through  the  first  set  of  doors  that  are  not  locked,  that 
he  unlocked  the  second  door  (which  opens  out  towards  the  street)  and  that  as  he 
was  trying  to  remove  the  key:  "all  of  a  sudden  there  were  two  men  standing  right 
there.  I  had  looked  up  and  I  said  all  of  a  sudden,  'Do  you  live  here?'"  (See  Vol.  3, 
p.  84.)  Mr.  Belford's  testimony  then  continues  as  follows  (beginning  at  p.  85): 

...  As  I  went  to  take  my  key  out  of  the  door,  one  of  the  gentlemen  had  sort  of  my 
arm  blocked  and  that's  when  I  said,  "Do  you  live  in  the  building?"  At  that  point 
I  was  very  scared,  because  from  what  I  saw  down  the  street,  I  didn't  know  what 
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to  think  at  that  point.  One  of  them  had  pushed  me.  He  said,  "Get  the  fuck  out  of 
my  way".  By  that  time,  both  men  had  gotten  through  into  the  first  part  of  the 
lobby.  ... 

As  the  two  gentlemen  proceeded  into  the  lobby,  I  had  looked  at  them,  they 
were  walking  away  from  me  talking  back  and  forth.  I  said  to  them  and  I 
specifically  remember  saying,  "I'm  sorry  guys,  I'm  just  concerned.  I'm  new  in  the 
area,  and  I'm  concerned  about  the  tenants  and  from  what  I  saw  down  the  street, 
I  didn't  like".  That's  all  I  said.  ... 

There  was  a  lot  of  snickering  and  laughing.  The  two  gentlemen  at  that 
point  they  were  around  the  elevator  area  and  they  started  back  towards  me.  One 
of  them  had  pushed  me  and  at  that  time,  I  believe,  David  had  said,  "Don't  push 
Terry".  One  of  the  other  —  one  of  the  men  said,  "Who  are  you,  his  fucking  wife?" 
By  that  time,  Dave  and  I  had  gotten  close  to  the  stairway,  which  is  across  from 
the  elevator.  It  was  at  that  point  one  of  the  men  said,  "Oh.  faggots".  That's  when 
I  believe  that  it  was  William  Rodney  Bowe  who  first  gave  a  kick,  but  he  was  so 
drunk  that  he  stumbled  backwards  and  that's  when  —  well,  before  that,  Ron  had 
also  given  a  kick  and  that  was  the  kick  that  I  blocked  because  Ron  could  kick 
very,  very  —  quite  high  and  I  had  reached  up  like  this  and  blocked  part  of  the 
kick,  but  his  foot  was  able  still  to  penetrate  my  hand,  which  was  a  little  bruised, 
and  hit  just  the  top  part  of  David's  eye  and  gave  him  a  black  eye,  knocking  his  hat 
off.  At  that  point  between  —  well,  while  that  was  happening  the  beer  bottles  from 
Rodney  Bowe's  jacket  fell  out,  hit  the  floor  and  smashed  and  that's  when  I  said 
to  David,  "Look  there's  glass,  run."  Because  I  didn't  know  what  to  think.  Whether 
he  would  pick  up  a  piece  of  glass  and  stick  it  to  me  or  what  he  would  do.  I  didn't 
want  to  stay  around  to  find  out  what  would  happen.  So  that's  when  Dave  and  I  ran 
up  the  stairway  into  our  apartment.  David  I  believe  called  the  police  [and  I  heard] 
a  voice,  "Come  and  get  your  hat.  Come  and  get  your  hat." 

It  is  convenient  to  note  here  that  Mr.  Kopf  testified  that  he  would  never 
advise  tenants  to  challenge  persons  who  might  want  to  enter  the  building,  thereby 
putting  themselves  at  risk,  and  that  if  he  were  to  have  said  anything  at  all  it  would 
simply  have  been  that  a  locked  door  should  not  be  opened  for  a  stranger.  When  it 
was  put  to  him  that  this  would  be  Mr.  Kopf  s  evidence,  Mr.  Grace  said:  "It  could 
have  been  what  Mr.  Kopf  has  said,  but  I  do  not  believe  that  is  what  he  said."  (See 
Vol.  1,  p.  125).  Ms.  Tania  LaSalle,  a  tenant  called  as  a  witness  by  the  Commission, 
said  that  the  superintendent  had  never  told  her  to  be  careful.  (Vol.  2,  p.  2.) 


In  reviewing  the  evidence  concerning  the  february  24th  incident  I  found  it 
strange  that  Mr.  Grace  testified  that  as  they  turned  the  corner  on  to  Wellesley  Street 
he  heard  one  of  the  alleged  attackers  say  with  reference  to  him  and  his  companion: 
"Oh,  fuck,  they  live  in  our  building",  and  that  Mr.  Belford  testified  that  the  alleged 
attackers  had  said  of  them  "Oh,  faggots"  before  they  had  reached  the  building.  If 
they  had  determined  that  the  complainants  were  gay  before  entering  the  building, 
why  would  one  of  them  have  repeated  in  the  lobby  in  the  tone  of  discovery 
conveyed  by  Mr.  Belford,  "Oh,  faggots"? 

It  was  the  evidence  of  Mr.  Kirby  that  he  and  his  companion  had  neither 
knowledge  nor  suspicion  that  the  complainants  were  gay  until  the  episode  in  the 
lobby  when,  after  the  shoving  had  already  commenced,  one  of  them  referred  to  the 
other  as  his  lover.  It  is  obvious  that  neither  pair  of  these  men  could  have  drawn  any 
inference  as  to  the  sexual  orientation  of  the  other  simply  from  the  fact  that  they 
were  together,  nor  did  the  complainants  suggest  any  conduct  on  their  part  prior  to 
what  transpired  in  the  lobby  that  would  have  led  anyone  to  conclude  that  they  were 
homosexual.  Indeed,  contrary  to  his  earlier  testimony  and  to  that  of  Mr.  Belford, 
Mr.  Grace  acknowledged  that  Mr.  Kirby  and  Mr.  Bowe  did  not  appear  to  know  that 
the  complainants  were  gay  before  the  shoving  occurred.  He  indicated  that  what 
characterized  the  scuffle  and  the  blow  to  his  eye  as  a  "gay  bashing"  was  the  use 
of  expressions  derogatory  of  his  and  his  companion's  sexual  orientation,  such 
expressions  occurring  for  the  first  time  during  the  physical  altercation  itself.  (See 
Vol.  1,  pp.  145-148.)  During  his  cross-examination  by  counsel  for  the  complainants 
Mr.  Kirby,  who  had  denied  using  sexually  derogatory  expressions,  said  that 
obscenities  were  indeed  exchanged:  "They  were  yelling  at  us,  like  calling  us  'f-ing' 
assholes  and  we  were  yelling  back  the  same." 
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It  seems  as  well  that  Mr.  Belford  either  assumed  or  was  told,  as  Mr.  Kirby 
testified  was  the  case,  that  one  or  the  other,  if  not  both,  of  the  alleged  attackers 
lived  in  the  building.  According  to  Mr.  Belford,  Messrs  Kirby  and  Bowe  had  turned 
away  and  were  evidently  going  to  take  the  elevator.  At  that  moment,  rather  than 
to  let  these  people  simply  continue  on  their  way,  he  said  "Sorry  guys".  Why  would 
he  be  "sorry"  for  having  challenged  their  presence  in  the  building  unless  he  had 
discovered  that  they  had  an  apparent  right  to  be  there?  He  then  states  (and  Mr. 
Grace  testified  to  the  same  effect)  that  he  went  on  to  explain  to  these  two  men  of 
whom  the  complainants  were  "very  scared"  that  he  did  not  like  their  earlier 
behaviour  outside  "Mister  C's".  It  is  difficult  to  understand  how  Mr.  Belford  could 
have  thought  that  a  situation  he  perceived  to  be  rather  precarious  could  be 
alleviated  by  accusing  a  couple  of  men  of  whom  he  was  frightened  of  conduct  of 
which  he  did  not  approve,  and  to  have  offered  this  provocation  as  they  were  about 
to  depart  the  scene  seems  even  more  strange.  Indeed,  according  to  his  evidence,  it 
was  immediately  upon  this  gratuitous  indictment  that  the  scuffle  is  supposed  to 
have  erupted.  He  said  (Vol.  3,  p.  88)  that: 

The  whole  thing  took  place  as  they  were  walking  away  and  that's  when  I  said  to 
you  ~  walking  away  towards  the  elevator  and  that's  when  I  said,  "I'm  sorry". 
That's  the  word  I  used.  I  remember  the  word  "sorry"  ... 

According  to  Mr.  Kirby,  he  and  Mr.  Bowe  had  gone  out  for  cigarettes, 
leaving  a  third  companion  in  his  fiancee's  apartment  where  they  had  been  drinking 
beer  and  playing  cards.  He  denied  having  been  involved  in  any  incident  outside 
"Mister  C's"  doughnut  shop.  As  they  reached  the  inner  doors  of  the  building 
through  which  the  others  had  passed,  one  of  the  complainants  began  to  shut  the 
door.  Having  left  his  keys  behind,  Mr.  Kirby  instinctively  grabbed  the  door  before 
it  could  shut  rather  than  call  the  third  companion  to  be  let  in.  He  said  that  one  of 
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the  complainants  asked  him  if  they  lived  there,  to  which  he  replied  in  the 
affirmative.  He  was  then  asked  to  show  his  keys,  a  request  he  felt  no  obligation  to 
comply  with  and  evidently  found  irritating.  Thus,  he  testified,  (Vol.  5,  beginning 
at  p.  187): 

I  grabbed  the  door,  I  opened  the  door,  there  was  argument  back  and  forth, 
swearing,  and  the  shorter  one  of  the  two  was  getting  very  aggressive.  Like,  he  was 
coming  towards  me  and  my  friend  hit  him  in  his  eye.  A  beer  bottle  smashed  ~ 
like,  they  took  off.  A  beer  bottle  smashed.  We  cleaned  it  up  and  I  went  up  to  the 
apartment. 

Before  turning  to  the  cross-examination  of  Mr.  Kirby  concerning  this  incident 
it  may  be  useful  to  relate  the  evidence  of  Mr.  Kopf  and  Ms.Bawden  in  that  regard. 

Mr.  Kopf  said  that  two  or  three  days  after  the  incident  he  spoke  with  Ms. 
Mary  Verona,  a  police  officer  living  on  the  first  floor  of  the  building.  She  told  him 
that,  having  heard  the  glass  beer  bottle  break  on  the  floor,  she  opened  her  door  and 
found  Mr.  Kirby  and  Mr.  Bowe  in  the  lobby,  and  (beginning  at  page  169  of  volume 
4)  she: 

...  asked  them, "What  are  you  doing?  What's  going  on?"  They  said  there  was  a 
little  scuffle,  they  were  apologetic,  "Sorry  we  disturbed  you,"  and  she  complained 
about  the  glass  on  the  floor.  They  said  they'd  clean  it.  She  went  and  gave  them 
a  broom  and  a  dustpan.  They  swept  it  up,  they  asked  if  she  was  satisfied. 

Q.  Can  you  tell  us  at  what  point  you  became  aware  that  one  of  the  people  was 
Ms.  Bawden's  boyfriend  [Mr.  Kirby]? 

A.  Once  Mary  Verona,  who  is  a  police  lady  —  she  gave  me  a  very  accurate 
description  of  both  men,  and  I  thought  I  recognized  one  as  Mr.  Kirby.  ...  I  think 
I  phoned  Lori  and  left  a  message  for  her  to  get  in  touch  with  me.  ...  Ms.  Bawden 
did  get  back  to  me  ...  [and]  I  asked  her  to  have  them  —  Ron  give  me  a  call  and 
get  in  touch  with  me  ...  Ron  got  in  touch  with  me.  I  spoke  with  him  about  it.  He 
gave  me  a  different  story  altogether. 

He  [Mr.  Kirby]  said  that  two  guys  —  two  people  confronted  him  and  his 
friend  as  they  were  trying  to  come  into  the  building,  and  were  belligerent,  asking 
questions,  "Who  the  heck  are  you?  Do  you  live  here?"  Ron  tried  to  explain,  "I  live 
upstairs,"  and  they  wouldn't  let  him  pass.  They  were  trying  to  close  the  door  in 
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their  face,  and  one  thing  led  to  a  shove  and  then  a  push,  and  Ron  said  his  friend, 
in  amongst  the  scuffle,  very  well  could  have  hit  one,  but  he  wasn't  sure.  In  the 
melee  an  empty  beer  bottle  that  they  have  been  carrying  —  instead  of  leaving  it 
out  on  the  street  somewhere  they  were  bringing  it  home,  to  dispose  of  it  properly 
I  guess  —  fell  on  the  floor  and  broke,  and  this  tiny  little  girl  on  the  first  floor 
came  out  and  gave  them  the  devil  for  it,  and  they  swept  it  up.  So,  at  the  time 
again  it  was  the  second  story,  and  I  had  no  reason  to  disbelieve  either  one  at  this 
point.  I  was  still  leaning  — 

Q.  Did  you  find  the  stories  to  be  different? 

A.  The  two  stories?  Oh  yes,  definitely  different.  One  said  —  Grace  and  Belford 
said  they  were  attacked,  and  they  also  said  they  were  chased  up  through  the  halls. 
I  found  —  I  don't  know  if  it  dawned  on  me  right  away  or  after  digesting  some  of 
the  stories,  that  couldn't  have  happened,  because  they  were  four  or  five  minutes 
at  least  cleaning  up  the  mess  in  front  of  Mary  Verona's  door. 

Ms.  Bawden  was  not  questioned  during  her  examination-in-chief  as  to  what 
she  had  been  told  concerning  the  February  24th  incident.  However,  counsel  for  the 
Commission  cross-examined  her  at  length  in  that  regard,  (starting  at  page  120  of 
volume  5),  making  extensive  use  of  notes  made  during  a  telephone  interview  with 
the  witness  on  April  7,  1992,  by  Ms.  Rose  DeStefano,  the  Commission's 
investigating  officer.  After  reading  to  her  certain  passages  from  these  notes  that  are 
not  really  controversial,  Ms.  Bawden  was  asked  whether  (p.  122;  emphasis  added): 

...  other  than  the  comment  about  the  gay  bashing,  is  the  other  part  essentially 
correct  in  the  type  of  comment  you  recall  — 

A.  About  how  they  walked  in  the  building  and  Ronny  went  to  get  the  door  and 
yes,  Terry  pulled  the  door  back  and  asked  him  where  his  key  was.  He  told  him, 
you  know,  it  was  upstairs  and  I  think  a  "fuck  off  was  exchanged,  yes. 

Q.  Okay,  and  that  is  all  based  on  what  Ron  Kirby  has  told  you,  right? 

A.  Yes,  and  heard  through  the  courts  by  Terry  and  David. 

Counsel  then  read  a  lengthy  passage  from  Ms.  DeStefano's  notes  that  he 
suggested  to  the  witness  was  inconsistent  with  her  prior  statements  regarding  the 
use  by  Mr.  Kirby  and  Mr.  Bowe  of  sexually  derogatory  remarks  during  the  course 
of  the  altercation,  and  he  asked  Ms.  Bawden  whether  that  was  an  accurate 
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description  of  what  she  would  have  said  to  the  Human  Rights  officer.  She  replied 
(at  p.  124):  "It's  not.  It's  not  at  all." 

In  fact,  Ms.  DeStefano's  notation  at  the  start  of  this  passage  is  that:  "I  [i.e., 
Ms.  Bawden]  do  not  remember  exact  comments  made  by  Ron/Billy  other  than  what 
came  out  in  court."  (Emphasis  added.)  Ms.  Bawden,  who  was  not  present  at  the 
February  24th  incident,  was  simply  recounting  her  impressions  of  that  event  more 
than  a  year  after  its  occurrence  based  on  what  she  had  gleaned  from  all  sources, 
including  what  she  had  heard  in  court  (whether  from  the  complainants  or  from  Mr. 
Kirby).  While  I  have  no  doubt  that  Ms.  DeStefano  captured  the  gist  of  what  Ms. 
Bawden  told  her,  it  is  perfectly  clear  that  what  Ms.  Bawden  told  her  regarding  the 
February  24th  incident  was  nothing  but  jumbled  hearsay  from  unidentified  sources. 
Ms.  Bawden  does  not  purport  to  quote  either  Mr.  Kirby  or  Mr.  Bowe.  She  is  not 
even  reported  by  the  officer  to  have  said,  "Ron  told  me  such  and  so"  or,  "Billy  told 
me  such  and  so".  For  all  that  can  be  gathered  from  the  statement,  it  might  have 
been  when  hearing  the  evidence  of  the  complainants  at  the  trial  of  Mr.  Kirby  (as 
one  of  her  answers  suggests)  that  Ms.  Bawden  heard  the  use  of  these  expressions 
being  attributed  to  him  and  Mr.  Bowe.  Indeed,  that  was  the  gist  of  her  testimony 
upon  re-examination.  (Vol.  5,  pp.  179-185.) 

Having  read  to  her  the  entire  passage  which  the  witness  denied  was  an 
accurate  description  of  what  she  would  have  said  to  the  officer,  Counsel  dealt  with 
each  of  the  remarks  recorded  in  that  passage  and  attributed  to  Mr.  Bowe  and  Mr. 
Kirby,  wrongly  intimating  to  the  witness  that  the  officer  had  noted  these  statements 
as  the  witness's  stated  recollections  of  what  was  disclosed  to  her  by  Mr.  Kirby  in 
February  of  1992.  That  aspect  of  the  cross-examination,  which  began  with  a 
quotation  from  the  notes,  went  as  follows  (beginning  at  p.  131;  emphasis  added): 
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Q.  [Quoting  Ms.  DeStefano's  notes:]  "It  was  in  the  lobby  after  Billy  hit  Terry  and 
David  says,  'Do  not  hit  my  lover.'  Billy  then  remarks,  "Oh,  they  must  be  faggots,' 
and  one  of  the  complainants  says,  "why  don't  you  try  it,  you  might  like  it.'  And 
either  Ron  or  Billy  then  said,  'Oh,  who's  the  girl  here'?" 

A.  //  was  brought  up  in  court  that  is  what  their  remark,  after  they  said  that  they 
were  lovers,  and  then  they  said,  "Why  don't  you  try  it,  you  might  like  it."  That 
was  brought  up  in  court. 

Q.  What  about  the  comment,  "Oh,  they  must  be  faggots"? 
A.  No,  I  don't  recall. 

Q.  What  about  the  comment,  "Oh,  who's  the  girl"? 

A.  "Who's  the  girl,"  I  don't  know  Billy  might  have  said  that  if  that's  what's  said. 

Q.  So,  your  evidence  is  you  recall  the  comments  from  the  complainants  —  or  at 
least  it  being  told  to  you  the  complainants  made  those  comments,  but  not  the 
comments  from  Mr.  Kirby  or  Mr.  Bowe? 

A.  Well,  not  even  in  —  like,  I  know  it  —  I'll  tell  you  what  was  said  in  court. 
Number  one,  yes,  "Why  don't  you  try  it,  you  might  like  it,"  was  said  in  court. 
That's  one  thing  that  rings  a  bell.  Not  to  me  talking  to  your  person  who  says  I 
talked  to  them  on  the  phone,  that  rings  a  bell.  I'm  agreeing  with  that  only  because 
I've  heard  that  phrase,  and  it  was  brought  up  in  court. 

It  seems  obvious  to  me  that  there  is  nothing  in  Ms.  DeStefano's  notes 
amounting  to  prior  inconsistent  statements  made  by  Ms.  Bawden;  and  the 
suggestion  that  such  statements  were  made  to  her  by  Mr.  Kirby  is  unfounded.  In 
fact,  those  notes  taken  in  their  entirety  are  a  re-affirmation  of  much  of  her  evidence 
and  inconsistent  with  none  of  it. 

During  his  cross-examination  of  Mr.  Kirby  later  that  same  day,  counsel  for 
the  Commission  referred  to  notes  taken  by  Ms.  DeStefano,  the  Commission's 
investigating  officer,  during  a  second  telephone  interview  of  Mr.  Kirby  that  took 
place  on  April  30,  1993.  She  had  interviewed  him  on  April  7th  as  well,  her  notes 
at  that  time  being  consistent  with  his  evidence.  However,  her  later  notes  refer  to 
language  that  might  have  been  used  during  the  February  24th  incident,  and  cross- 
examination  regarding  these  notes  began  as  follows  (Vol.  5,  p.  207): 
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Q.  Do  you  understand?  These  are  notes  that  the  Officer  made  as  a  result  of  the 
conversation  with  you.  I'm  just  going  to  read  this  statement  to  you,  and  ask  you 
if  that  is  what  you  told  the  officer  or  not.  It  says  —  and  this  supposedly  from  you, 
or  relating  to  the  call  at  least: 

"After  Billy  Bowe  punched  him  in  the  eye  the  shorter  one  said, 
'Don't  hit  my  lover'.  The  shorter  one  was  getting  aggressive,  "he 
must  be  the  wife  of  the  two'." 

Now,  first  of  all,  do  you  recall  saying  that  the  shorter  one  said,  "Don't  hit  my 
lover"? 

A.  I  don't  recall  if  I  said  that  to  her  on  the  phone,  no  I  don't.  Like,  I'm  not  clear 
on  what  —  like,  what  was  really  said  on  the  phone.  I  don't  really  remember, 
because  it  was  after  the  court  [case  in  which  the  charge  of  assault  brought  against 
him  regarding  this  incident  was  dismissed]  and  I  really  didn't  want  to  speak  to  her. 

Q.  So  you  are  not  sure  if  you  told  the  Officer  that  the  shorter  one  said,  "Don't  hit 
my  lover".  Did  the  shorter  one  say,  "Don't  hit  my  lover"? 

A.  Yes,  he  did. 

Q.  He  did.  You  told  us  earlier  that  the  shorter  one  said,  "Don't  shout  at  my  lover". 

A.  Well  then,  what  you're  doing  right  now  is  like  throwing  like  trick  questions  at 
me,  because  I  remember  what  I  said  to  you -when  I  said,  "Don't  shout  at  my 
lover,"  but  that's  what  I  thought  you  just  said  back  to  me,  so  I  must  have 
misunderstood  what  you  said. 

Q.  Mr.  Kirby,  I  assure  you  I'm  not  throwing  any  trick  questions  at  you.  ...  Okay, 
so  your  evidence  now  is  you  recall  him  saying,  "Don't  shout  at  my  lover"  — 

A.  That's  what  I  said.  ... 

Q.  So,  if  the  investigator  says  that  you  told  her  that  the  shorter  one  said,  "Don't 
hit  my  lover"  you  will  deny  it? 

A.  I  disagree,  yes  sir. 

Q.  The  statement  goes  on  to  say: 

"The  shorter  one  was  getting  aggressive,  "he  must  be  the  wife  of 
the  two'." 

Now,  do  you  recall  making  that  statement  to  the  investigator,  first  of  all? 
A.  No,  I  don't. 

Q.  Do  you  recall  making  the  statement,  "He  must  be  the  wife  of  the  two"  at  the 
night  of  the  incident? 


A.  No. 
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Q.  Is  it  possible  you  said  it  and  you  just  can't  recall  today? 

A.  No,  it's  not.  I  didn't  say  that. 

Q.  Then  the  statement  goes  on  to  say: 

"We  may  have  said,  'Oh,  they  must  be  faggots'  and  'who's  the  girl' 
but  I  can't  remember.  After  the  punch  by  Billy  Bowe  the 
Complainants  ran." 

Do  you  remember  saying  that  to  the  Officer? 

A.  No,  I  don't. 

Q.  Do  you  remember  saying  on  the  night  of  the  incident  that,  "They  must  be 
faggots?" 

A.  No. 

Q.  Is  it  possible  you  said  it  and  you  just  can't  remember  it  today? 
A.  No,  I  never  said  that. 

Q.  Do  you  recall  saying  to  the  officer,  "Who's  the  girl?" 

A.  I  never  said  that  either. 

Q.  Did  you  say  that  the  night  of  the  incident? 

A.  No,  I  did  not. 

Q.  You  did  not  say  that? 

A.  No. 

Ms.  DeStefano  was  called  to  testify  the  following  September  and  her  notes 
of  April  30  and  of  April  7,  1993,  were  entered  as  Exhibits  Nos.  31  and  32, 
respectively.  While  Ms.  DeStefano  obviously  could  not  certify  her  notes  as  a 
verbatim  transcript  of  these  interviews,  she  believed  them  to  be  an  accurate 
summary  of  what  she  had  been  told,  and  stated  that  what  she  had  put  in  quotation 
marks  would  be  the  words  used  by  the  person  interviewed.  As  to  Exhibit  No.  32, 
Ms.  DeStefano  simply  confirmed  that  the  notes  accurately  reflect  her  conversation 
with  Ms.  Bawden.  However,  as  to  Exhibit  No.  31,  she  could  not  remember,  nor 
could  she  tell  from  her  notes,  who  it  was  that  Mr.  Kirby  had  said  "may  have"  made 
the  remarks  she  put  in  quotation  marks.  Since  the  note  states  that  Mr.  Kirby  said 
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he  could  not  remember  at  all  it  does  not  amount  to  an  affirmation  by  him  that  these 
remarks  were  in  fact  made,  much  less  than  that  they  were  made  by  him.  That 
interview  was  conducted  more  than  a  year  after  the  event  and  well  after  his  own 
criminal  trial  (in  which  he  was  acquitted)  was  behind  him.  He  was  not  a  party  to 
these  proceedings  and  he  testified  that  when  contacted  by  Ms.  DeStefano  he  had 
been  in  no  mood  to  speak  about  the  incident.  During  cross-examination  he  was 
asked  only  whether  he  had  made  such  remarks.  He  denied  having  done  so,  and  Ms. 
DeStefano's  very  brief  note  does  not  contain  an  admission  to  the  contrary. 
Incidentally,  while  use  was  made  of  the  transcript  from  other  proceedings  to  try  to 
impeach  the  evidence  of  other  witnesses,  that  was  not  done  regarding  Mr.  Kirby. 

Unfortunately,  the  respondents  were  without  counsel  and  there  was  no 
meaningful  cross-examination  of  the  witness.  The  note  is  a  brief  one-sided  account 
of  what  must  have  been  a  conversation.  Ms.  DeStefano  had  already  interviewed  Mr. 
Kirby  on  April  7th  after  talking  with  Ms.  Bawden  with  whom  the  making  of  such 
remarks  was  discussed.  Presumably,  she  would  have  questioned  Mr.  Kirby  as  well 
as  to  whether  he  or  Mr.  Bowe  had  made  such  remarks,  that  being  one  of  the  most 
vital  aspects  of  the  incident  under  investigation.  Since  her  notes  of  that  interview, 
which  are  consistent  with  his  evidence  in  these  proceedings,  do  not  contain  any 
reference  to  such  remarks  then,  either  she  did  not  ask,  or  else  she  received  a  denial 
which  she  did  not  record.  However,  unlikely  as  it  may  seem,  perhaps  she  did  not 
ask  those  questions  and  it  was  that  failure  that  occasioned  her  second  call  to  him. 
In  any  event,  upon  identifying  herself  on  April  30th,  she  would  not  have  asked  him 
simply  to  repeat  his  story.  She  must  have  interrogated  him.  The  full  understanding 
of  answers  given  during  an  interrogation  requires  knowledge  of  the  questions  asked. 
The  questions  are  not  recorded.  Surely  what  transpired  was  not  her  saying  to  him, 
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"Hello,  this  is  Rose  DeStefano  calling  again  about  the  February  24th  incident", 
whereupon  Mr.  Kirby  blurted  out  everything  she  wrote.  Did  Ms.  DeStefano  ask  him 
whether  either  he  or  Mr.  Bowe  had  said  "Oh  they  must  be  faggots"  and  "Who's  the 
girl",  to  which  she  then  got  the  reply,  "We  may  have  said  that  but  I  can't 
remember"?  Thus,  I  cannot  with  any  confidence  conclude  that  this  very  brief  note 
of  that  second  belated  interview  establishes  that  Mr.  Kirby  made  a  prior 
inconsistent  statement  in  the  light  of  which  his  evidence  as  a  whole  ought  not  to 
be  believed. 

Still  dealing  with  the  February  24th  incident,  it  is  to  be  noted  that  it  was  the 
evidence  of  both  complainants  that  it  was  Mr.  Kirby  who  kicked  Mr.  Grace.  They 
so  informed  the  police  and  Mr.  Kirby  was  charged  with  criminal  assault.  Mr.  Kirby, 
who  denied  having  done  so,  was  subsequently  acquitted  of  that  charge.  However, 
the  complainants,  upon  seeing  Mr.  Bowe  at  the  hearing  of  that  charge,  informed 
Police  Constable  Ansari  that  he  was  the  other  suspect  whose  identity  had  been 
unknown.  Constable  Ansari  said  (Vol.  11,  p.  94)  that  "both  victims  came  up  to  me 
and  pointed  out  positively  identifying  him  [Mr.  Bowe],  'He's  the  one  who  did  that'." 

When  confronted  during  cross-examination  with  this  apparent  anomaly,  Mr. 
Grace's  evidence  was  that  Mr.  Bowe  had  kicked  him  as  well  (Vol.1,  p.  128).  This 
is  inconsistent  with  his  earlier  testimony  and  with  Mr.  Belford's  identical  evidence 
that  Mr.  Bowe  was  so  drunk  he  had  missed  with  his  kick  and  had  stumbled 
backwards.  As  to  Mr.  Bowe's  alleged  state  of  intoxication,  when  denying  under 
cross-examination  that  it  was  possible  that  it  was  Mr.  Bowe  rather  than  Mr.  Kirby 
who  had  made  the  derogatory  comments  ("fucking  wife,  faggots,  etc."),  not  only 
did  Mr.  Grace  not  say  that  they  had  both  made  such  comments,  but  he  said  that: 
"The  other  gentleman  was  too  drunk  to  even  make  those  statements."  (See  Vol.  1, 
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p.  123.)  Yet  it  was  his  testimony  that,  although  too  drunk  to  utter  obscenities,  Mr. 
Bowe  was  not  too  drunk  to  deliver  a  kick. 

Of  course,  Mr.  Kirby's  evidence  was  that,  having  consumed  two  or  three 
beers  during  the  course  of  their  card  playing,  they  were  not  drunk.  The  thrust  of 
the  questioning  of  counsel  for  the  complainants  in  this  respect  was  that,  having 
regard  to  the  length  of  time  they  had  been  playing  cards,  they  must  have  drunk 
much  more  beer  than  that.  That,  of  course,  is  simply  speculation  based  on  stereo- 
typing young  card-playing  men.  Not  only  is  there  no  contradictory  evidence  as  to 
the  quantity  of  beer  that  Mr.  Kirby  says  they  consumed,  but  (as  already  noted) 
when  the  empty  beer  bottle  broke  (and  it  was  only  one  bottle)  Ms.  Verona  came 
to  her  door  and  provided  Mr.  Kirby  and  Mr.  Bowe  with  the  means  to  clean  up  the 
mess.  She  spoke  to  Mr.  Kopf  about  it  later  in  the  presence  of  the  complainants.  It 
was  Mr.  Kopf  s  evidence  that  she  stated  that  she  found  Mr.  Kirby  and  Mr.  Bowe 
apologetic.  Obviously,  a  trained  police  officer  would  have  had  some  idea  as  to  the 
state  of  inebriation  of  these  young  men  and  had  either  or  both  of  them  been  drunk 
or  incoherent  she  would  in  all  probability  have  said  so  when  questioned  in  the 
context  of  an  alleged  assault.  In  testifying  about  their  encounter  with  this  tenant  the 
complainants  did  not  say  that  Ms.  Verona  had  found  their  alleged  assailants  to  be 
drunk  or  rowdy,  and  I  find  it  impossible  to  believe  that  had  she  made  any  negative 
comments  about  them  they  would  not  have  been  repeated  in  these  and  all  previous 
proceedings  involving  this  incident.  Ms.  Verona  was  not  called  by  either  side  as  a 
witness;  but,  while  I  cannot  accept  as  proven  the  content  of  any  statement  attributed 
to  her,  the  evidence  provided  by  Mr.  Kopf  and  the  complainants  who  interviewed 
her  together  as  to  what  she  said  is  clearly  admissible. 

The  evidence  of  Mr.  Kirby  that  Mr.  Bowe  punched  Mr.  Grace  in  the  eye  and 
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did  not  kick  him,  as  Mr.  Grace  subsequently  alleged,  is  consistent  with  the  initial 
testimony  of  the  complainants  and  seems  to  reflect  the  relative  sizes  of  the 
antagonists.  Mr.  Bowe  was  described  as  5'4"  or  5'5"  tall  and  weighed  about  130 
pounds,  whereas  Mr.  Grace  (whose  height  I  did  not  find  mentioned  in  the  evidence  j 
appeared  to  me  to  be  between  57"  and  5'9"  tall  and,  according  to  his  evidence  as 
to  his  weight  loss  in  the  months  following  this  episode,  he  weighed  170  pounds. 
That  he  was  punched,  rather  than  kicked,  is  also  what  Mr.  Grace  is  reported  to 
have  told  the  gay  community  newspaper  or  periodical  called  "Xtra"  when  relating 
the  episode  to  that  publication. 

That  the  complainants  were  chased  up  the  stairs  (as  Mr.  Kopf  testified  was 
the  impression  they  had  given  him),  or  that  shortly  after  they  entered  their 
apartment  one  or  both  of  their  alleged  assailants  was  roaming  their  hall  taunting 
"Come  and  get  your  hat",  is  inconsistent  with  the  story  reported  by  Ms.  Verona  to 
both  Mr.  Kopf  and  the  complainants.  Her  presence  in  the  lobby  almost  immediately 
after  the  bottle  fell,  together  with  the  time  involved  in  her  getting  a  broom  and 
dustpan  and  the  time  required  to  clean  up  the  mess,  prevented  any  possible  pursuit. 
Neither  Mr.  Kirby  nor  Mr.  Bowe  knew  on  which  floor  the  complainants  lived,  and 
it  is  simply  not  believable  that,  after  cleaning  up  to  the  satisfaction  of  the  officer 
(who  was  said  by  them  to  have  told  the  complainants  "that  she  was  authoritative 
in  making  sure  that  these  gentlemen  maintain  a  proper  decorum  and  clean  up  the 
mess"),  they  picked  up  Mr.  Grace's  hat  and  went  looking  for  further  trouble  with 
the  complainants.  (See  Vol.  1,  p.  54.) 

A  final  inconsistency  in  the  complainants'  evidence  regarding  the  February 
24th  incident  is  that,  while  they  had  earlier  testified  that  they  had  asked  Mr.  Kirby 
and  Mr.  Bowe  whether  they  lived  in  the  building  and  had  been  told  that  one  or  the 
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other,  or  both,  lived  there  (thereby  leading  Mr.  Belford  to  offer  a  provocative 
explanation  as  to  why  their  entry  had  been  challenged),  when  asked  by  counsel  for 
the  Commission  whether  they  had  been  able  to  lay  charges  that  night,  Mr.  Grace 
responded:  "No,  sir,  I  was  not.  ...  Because  the  individuals  had  fled  and  I  had  no 
knowledge  of  who  they  were  or  whether  they  even  lived  in  the  building  at  the 
time."  (Vol.  1,  p.  51;  emphasis  added.) 

The  importance  of  the  February  24th  incident  with  respect  to  the  complaints 
before  me  is  not  whether  it  constituted  a  so-called  "gay  bashing",  but  simply  that 
it  was  the  genesis  of  all  that  followed.  The  initial  issue  regarding  the  respondents, 
who  were  in  no  way  involved  in  or  responsible  for  that  incident,  is  as  to  whether 
they  treated  the  complainants  differently  in  dealing  with  it  than  would  have  been 
the  case  had  their  sexual  orientation  not  been  homosexual,  or  had  they  not  been 
suffering  from  AIDS.  Whether  the  evidence  indicates  thai  it  was  a  gay  bashing  or 
not,  or  even  if  ultimately  it  were  found  that  the  complainants  had  initiated  the 
altercation,  the  incident  having  been  brought  to  the  attention  of  the  respondents 
they  had  a  duty  under  the  Code  to  deal  with  it  in  a  non-discriminatory  fashion  if 
it  were  a  matter  pertaining  to  the  occupancy  of  accommodation.  Whether  what  they 
did  or  failed  to  do  was  consistent  with  other  legal  duties  that  they  may  or  may  not 
have  had,  as  long  as  their  behaviour  was  consistent  with  what  it  would  have  been 
regardless  of  the  complainants'  sexual  orientation  or  physical  handicaps,  they  would 
not  have  been  in  breach  of  the  provisions  of  the  Code.  However,  while  the 
evidence  relating  to  this  incident  has  nothing  to  do  with  the  respondents,  it  is  of 
crucial  importance  regarding  the  issue  of  credibility  and  it  sheds  considerable  light 
on  the  subsequent  attitudes  and  actions  of  the  parties. 

The  preceding  analysis  of  the  evidence  satisfies  me  that  Mr.  Kirby's  is  in 
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most  respects  the  more  plausible  version  of  the  February  24th  incident,  a 
conclusion  for  which  I  find  confirmation  in  the  great  many  more  contradictions  and 
inconsistencies  to  be  found  throughout  the  evidence  of  the  complainants,  as  will  be 
pointed  out  in  due  course.  It  seems  clear  to  me  that  these  four  men  had  an 
altercation  when  one  pair  met  with  resistance  from  the  other  as  they  tried  to  enter 
the  building,  that  accusations  were  made,  obscenities  and  shoves  exchanged,  and 
that  Mr.  Grace  was  punched  by  Mr.  Bowe  in  the  melee.  Even  if  the  obscenities 
involved  sexually  derogatory  references,  it  appears  from  the  complainants'  own 
evidence  that  the  physical  altercation  was  in  no  way  motivated  by  their  sexual 
orientation  of  which  the  other  pair  were  ignorant  until  it  had  already  commenced. 
If  two  persons  get  into  a  fight  for  reasons  that  have  nothing  to  do  with  the  sexual 
orientation  of  either  of  them,  it  seems  to  me  that  it  does  not  become  a  gay  bashing 
simply  because  one  of  them  calls  the  other  names  that  are  taken  to  refer  to  sexual 
orientation.  In  this  case,  the  complainants  had  drawn  their  antagonists  ire  before 
their  sexual  orientation  was  manifested  and,  from  the  evidence  adduced  before  me, 
I  conclude  that  Mr.  Grace  was  struck  in  the  eye  by  Mr.  Bowe  as  an  expression  of 
that  ire,  and  not  because  he  was  gay.  It  may  be  noted  that  Mr.  Kirby's  acquittal  of 
the  criminal  charge  arising  out  of  the  February  24th  incident  has  nothing  to  do  with 
that  conclusion.  I  was  not  made  aware  of  the  reason  for  his  acquittal,  which  might 
have  been  any  of  a  number  of  circumstances  compatible  with  finding  in  a  civil 
proceeding  that  a  battery  had  occurred.  Rather,  it  is  my  view  that  on  a  reasonable 
balancing  of  probabilities  the  events  unfolded  substantially  as  Mr.  Kirby  described 
them,  and  not  as  they  were  described  by  the  complainants. 

The  Initial  A ftermath 

The  complainants  testified  that  they  reported  the  February  24th  incident  to 
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the  police  immediately  thereafter,  that  the  officers  who  came  suggested  that  they 
advise  the  superintendent,  and  that  upon  their  departure  Mr.  Grace  left  a  message 
on  Mr.  Kopf  s  answering  machine.  When  Mr.  Kopf  came  to  see  them  later  that  day 
(the  24th)  Mr.  Grace  said  he  told  him  (Vol.  1,  p.  52)  that: 

...  this  had  been  a  gay  bashing,  a  hate-motivated  crime,  I  felt  and  that  this  should 
be  treated  seriously  and  he  said,  "Oh,  indeed  it  would".  That  when  he  found  out 
who  this  person  was,  he  would  indeed  evict  them. 

Mr.  Grace  described  the  assailants  to  Mr.  Kopf  whom  he  said  was  not  sure 
as  to  their  identity  "at  first"  (Vol.  1,  p.  54): 

...  until  we  described  someone  who  wears  a  baseball  cap  on  backwards.  He  said, 
"Well,  I  have  an  idea,  but  I'm  not  sure.  He  has  a  fiancee  [which  is  a  clear 
reference  to  Ms.  Bawden  and,  if  said  by  him,  indicates  that  Mr.  Kopf  suspected 
Mr.  Kirby  from  the  start]."  He  says,  "I'll  tell  you  what,  I  will  invite  him  down  for 
a  few  beers  and  we'll  do  that  male  bonding  thing  and  I'll  flush  it  out  of  him." 

The  following  series  of  questions  and -answers  then  took  place  between 
counsel  for  the  Commission  and  Mr.  Grace  (beginning  at  p.  55  of  volume  1): 

Q.  Now,  of  the  two  individuals  you  have  told  us  about,  Mr.  Kirby  and  Mr.  Bowe, 
which  of  them  was  the  one  who  Mr.  Kopf  believed  could  have  been  one  of  the 
assailants  who  lived  in  the  building? 

A.  He  believed  it  could  have  been  Ronald  Kirby.  ...  After  he  had  learned  the 
identity  of  Ronald  Kirby  he  had  Ron  Kirby  come  down  to  his  apartment  he  told 
me,  and  they  sat  down,  had  a  few  beers  and  Mr.  Kopf  told  me  yes,  Mr.  Kirby  did 
admit  to  "taking  a  shot  at  a  couple  of  queers".  ...  [Mr.  Kopf  relayed  this 
information]  ...  in  the  next  few  days  after  the  attack. 

Q.  Did  Mr.  Kopf  at  that  time  tell  you  what  he  was  prepared  to  do  about  Mr. 
Kirby? 

A.  Well,  at  that  time,  Mr.  Kopf  said  that  he  would  prefer  that  this  matter  was  not 
pursued.  The  landlord  would  not  indeed  appreciate  any  undue  attention  drawn  to 
the  building,  since  he  had  been  trying  to  sell  it  for  quite  some  time.  In  order  to 
offer  us  some  reassurance,  Mr.  Kopf  also  told  me,  he  said,  "I  used  to  gay  bash 
myself  when  I  was  younger  in  Greenwich  Village.  He'll  grow  out  of  it."  ...  Those 
were  his  exact  words. 
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Q.  What  did  you  say  to  that? 

A.  I  think  by  that  time  he  finally  got  on  to  the  topic  of  Christmas  bonuses,  and 
how  people  give  him  gifts  in  order  for  favours  and  that.  I  think  we  more  or  less 
tried  to  brush  him  out  the  door. 

Mr.  Grace's  testimony  under  cross-examination  in  relation  to  these  matters 
is  sufficiently  important  as  to  require  setting  most  of  it  out.  Its  importance  relates 
not  only  to  sorting  out  the  truth  regarding  the  allegations  in  the  testimony  repeated 
above,  but  as  well  to  the  complainants'  allegation  that,  upon  discovering  that  one 
of  the  assailants  was  xMr.  Kirby,  Mr.  Kopf  refused  to  evict  him  because  they  were 
friends.  That  is  the  story  that  they  told  to  the  newspaper  Xtra,  about  which  more 
will  be  seen  presently.  That  part  of  the  cross-examination,  which  begins  at  page 
131  of  volume  1,  is  as  follows: 

Q.  Mr.  Kopf  also  indicates  that  you,  when  you  reported  the  incident  to  him  the 
next  day,  did  not  report  it  as  a  gay  bashing  incident.  Is  that  possible? 

A.  No,  it's  not  possible. 

Q.  So,  you  definitely  recall  reporting  it  as  a  gay  bashing  incident? 
A.  Yes,  I  do. 

Q.  To  Mr.  Kopf  the  next  day? 
A.  Yes,  I  do. 

Q.  I  just  want  to  clarify  here  what  —  you  mentioned  that  you  were  discussing  this 
incident  with  Mr. Kopf,  and  at  some  point  Mr.  Kirby's  name  came  up  and  that  he 
remembered  or  thought  that  it  could  be  Mr.  Kirby? 

A.  M'hm.  Mr.  Kirby's  name  did  not  come  up  at  that  time.  Bob  Kopf  indicated  that 
he  would  see  if  it  was  the  individual  and  then  he  would  get  back  to  me. 

Q.  Okay.  Then  you  mentioned  that  —  is  it  at  that  point  that  you  said  that  he  said 
to  you  that  he  would  try  and  have  a  beer  and  see  if  it  was  him? 

A  Right 

Q.  So,  it  was  at  that  point.  Did  he  indicate  anything  else  ~  did  he  indicate  that  he 
—  did  he  give  you  any  indication  of  how  well  he  knew  Mr.  Kirby  or  if  he  knew 
him  or  — 

A.  He  said  that  he  [i.e.,  the  person  with  whom  Mr.  Kopf  would  have  a  beer]  was 
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a  friend  of  his,  and  that  he  was  also  friendly  with  the  girl  who  lives  in  708,  who 
either  had  an  arthritic  problem  or  whatever,  and  that  he  cared  very  much  for  the 
two  individuals  that  lived  in  708. 

Pausing  here  a  moment,  it  is  to  be  noted  that  at  this  point  Mr.  Kirby's  name 
had  not  been  mentioned,  and  when  asked  "did  he  give  you  any  indication  of  how 
well  he  knew  Mr.  Kirby  or  if  he  knew  him",  it  was  understood  in  the  context  of 
the  questioning  that  what  was  meant  was  "did  he  give  you  any  indication  of  how 
well  he  knew  this  person,  whom  we  now  know  to  be  Mr.  Kirby."  The  answer  that 
follows  is  inconsistent  with  what  had  preceded.  If  Mr.  Kopf  mentioned  the  girl  in 
708  and  how  much  he  cared  for  these  two  individuals  who  lived  in  that  apartment, 
then  he  clearly  provided  sufficient  information  to  enable  Mr.  Kirby's  swift 
identification  by  the  complainants  without  any  further  assistance  from  the 
superintendent.  Certainly,  armed  with  the  apartment  number  there  would  have  been 
no  need  to  threaten  to  knock  at  every  door  in  the  building  until  the  assailant  was 
found,  as  Mr.  Grace  later  asserted  he  had  threatened  to  do.  The  questioning 
continued  as  follows: 

Q.  Mr.  Kopf  denies  that  he  said  he  was  a  friend  of  his.  But  you  say  that  it  was  at 
that  point  in  time  that  he  had  indicated  it  to  you;  is  that  correct? 

A.  That's  right. 

Q.  How  did  he  tell  you  that  or  what  did  he  ~  did  he  simply  say  that  he  was  a 
friend  of  yours?  Was  that  the  sum  total? 

A.  A  friend  of  his. 

Q.  A  friend  of  his,  yes. 

A.  Yes. 

Q.  Was  that  the  sum  total? 
A.  That's  right. 

Q.  Did  he  give  you  any  other  background  as  to  their  relationship? 

A.  Oh,  yes,  he  mentioned  that  he  cared  very  dearly  for  the  girl  who  was  having 
arthritic  problems  or  maybe  even  polio  problems.  I'm  not  sure  what  the  specific 
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medical  problem  was  she  was  experiencing,  and  that  her  parents  were  in  control 
of  the  apartment  and  these  two  young  individuals  were  trying  to  get  their  lives 
together  in  order  to  get  married. 

Q.  Okay.  Did  he  ever  talk  to  you  after  this  particular  time  about  his  prior 
relationship  with  Kirby?  [Emphasis  added.] 

A.  Sorry? 

Q.  Did  he  ever  mention  after  this  one  conversation  you  had  with  him  about  the 
20th  to  24th  of  February,  what  kind  of  relationship  he  had  with  Mr.  Kirby? 
[Emphasis  added.] 

I  interrupt  the  flow  of  this  interrogation  again  in  order  to  point  out  that  what 
was  discussed  earlier  was  the  purport  of  the  initial  conversation  during  which, 
according  to  Mr.  Grace,  the  superintendent  told  him  about  the  girl  in  708  and  of 
his  friendship  with  the  young  couple.  The  questioning  continued  as  follows: 

A.  Well,  when  he  came  back  and  told  us  about  Kirby  admitting  to  what  he  did, 
he  just  simply  indicated  that  he  would  grow  out  of  it  and  this  is  a  matter  he  would 
not  want  to  get  involved  in. 

Q.  Okay.  But  I  am  asking  you  specifically  whether  he  made  reference  at  any  later 
point  in  time  to  what  type  of  relationship  he  had  had  with  Mr.  Kirby? 

A.  Not  that  I  recall. 

Q.  Not  that  you  recall.  When  he  said  that  he  would  have  a  beer  with  Mr.  —  a 
couple  of  beers,  I  think  you  said,  with  Mr.  kirby  to  see  what  information  he  could 
get  from  him,  did  you  have  the  impression  that  they  had  done  this  before? 

A.  Yes. 

Q.  Did  he  give  you  that  impression? 
A.  Yes. 

Q.  Did  he  say  as  much? 

A.  He  said  he  had  Ron  Kirby  down  to  his  apartment  several  times  for  beers. 

Q.  Okay.  But  you  just  told  me  that  you  do  not  recall  him  saying  anything  else 
about  his  prior  relationship  with  Mr.  Kirby. 

A.  Well,  maybe  I  didn't  understand  the  question. 

Q.  I  suppose  not.  Mr.  Kopf  indicates  that  he  does  not  drink.  He  may  have  two 
beers  in  a  year,  and  that  he  never  had  beers  with  Mr.  Kirby  before,  and  never 
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indicated  to  you  that  he  was  going  to  go  and  have  a  beer  with  Mr.  Kirby  at  that 
time  or  at  any  other  time. 

A.  I  have  told  you  what  I  believe  to  be  true. 

The  cross-examination  of  Mr.  Grace  (which  the  transcript  shows  continuing 
for  about  another  80  pages  that  day)  returned  to  this  matter  some  time  after  its 
resumption  several  days  later,  at  which  point  Mr  Grace's  testimony  is  in  complete 
contradiction  of  his  earlier  evidence,  as  the  following  exchange  (beginning  at  page 
38  of  volume  3)  shows: 

Q.  ...  Mr  Kopf  denies  that  he  ever  said  anything  to  the  effect  that  he  would  go  and 
do  the  male  bonding  thing,  or  anything  to  that  effect  with  Mr.  Kirby  and  denies 
that  he  said  he  would  have  a  beer  with  him.  Do  you  have  any  comments  on  that? 

A.  That  is  completely  untrue. 

Q.  Okay.  So,  you  are  certain  about  that? 

A.  Yes,  I  am. 

Q.  And  he  also  denied  that  he  had  ever  had  a, beer  with  Mr.  Kirby  before. 

A.  It's  possible  that  Kirby  had  the  beer  with  him  and  he  didn't  have  the  beer  with 
Kirby,  if  that's  what  you're  saying. 

Q.  You  mean  —  he  denies  that  he  ever  sat  down  with  Kirby  and  had  a  beer, 
whether  either  of  them  drank  the  beer. 

A.  So,  you're  saying  that  nobody  had  a  beer? 

Q.  That's  right. 

A.  That's  untrue. 

Q.  Okay.  Because  you  are  certain  he  told  you  that? 
A.  Absolutely  certain,  yes. 

Q.  You  are  certain  that  he  told  you  about  it  --  about  having  had  a  beer  with  him 
prior  to  February  23,  because  they  were  friends? 

A.  I  didn't  say  he  had  a  beer  with  him  prior  to  February  23rd.  I  said  he  had  a  beer 
after  the  assault.  ... 

Q.  Mr.  Grace,  it  was  my  recollection  that  last  day,  in  response  to  one  of  my 
questions,  you  clarified  for  me  that  Mr.  Kopf  had  said  not  only  that  he  was  going 
to  have  a  drink  with  him,  but  had  also  indicated  that  he  had  drinks  with  him 
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before,  and  it  was  from  that  you  interpreted  that  he  was  a  friend  of  his. 

A.  I  don't  recall  giving  that  implication  at  all. 

Q.  So,  Mr.  Kopf  never  mentioned  that  he  was  a  drinking  buddy? 

A.  Mr.  Kopf  simply  said  he  had  Ron  Kirby  down  for  a  few  beers.  ...  To  flush  him 
out. 

Q.  And  had  never  indicated  that  he  had  drinks  with  him  before? 
A.  No. 

Q.  My  recollection  is,  and  we  look  at  the  transcript,  is  that  I  also  clarified  that  you 
not  only  recall  Mr.  Kopf  having  said  that  he  would  have  a  beer  with  him  on  that 
occasion,  but  that  he  had  beers  with  him  on  previous  occasions.  You  do  not  recall 
clarifying  that  for  me  in  cross-examination  earlier? 

A.  I  don't  remember  saying  that. 

Q.  So,  you  are  telling  me  that  did  not  —  Mr.  Kopf  at  no  time  indicated  that  he  had 
beers  with  him  previously? 

A.  No,  he  didn't  actually. 

Q.  He  did  not  indicate  that? 

A.  No. 

Q.  So,  he  at  no  time  indicated  he  was  his  drinking  buddy? 
A.  He  indicated  he  was  his  friend. 
Q.  His  friend,  not  his  drinking  buddy? 
A.  Right. 

Q.  You  never  got  the  impression  that  he  had  drinks  with  him  previous  to  that 
February  23rd  occasion? 

A.  I  had  no  reason  to  think  that,  no. 

Mr.  Grace's  self-contradictory  evidence  cannot  be  read  as  simply  a 
clarification  of  something  about  which  he  might  reasonably  be  taken  to  have  been 
confused.  His  statements  in  both  instances  were  categorical  and  clear;  and  in  one 
of  those  instances  untrue.  In  the  circumstances,  it  is  clear  that  his  earlier  allegation 
that  Mr.  Kopf  had  told  him  that  "he  had  Ron  Kirby  down  to  his  apartment  several 
times  for  beers"  was  false,  as  he  surely  must  have  known. 
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Mr.  Belford  was  caught  in  the  same  contradiction  and  evasiveness  as 
Mr.  Grace  regarding  the  status  of  the  alleged  friendship  between  Mr.  Kopf  and  Mr. 
Kirby.  He  was  asked  (Vol.  4,  pp.  82-4)  whether  he  recalled  Mr.  Kopf  talking  about 
them  having  had  drinks  on  any  occasion  other  than  when  he  had  Mr.  Kirby  down 
"to  squeeze"  the  truth  out  of  him.  He  replied,  "No,  just  the  once."  Reference  was 
then  made  to  what  purports  to  be  a  record  of  an  interview  of  Mr.  Belford 
conducted  by  a  Human  Rights  officer  in  which  it  is  said  "when  super  found  out 
attacker  was  his  drinking  buddy  nothing  was  done."  Mr.  Belford  said  he  could  not 
recall  making  that  remark  to  the  officer.  When  asked  whether  he  could  recall 
anyone  ever  telling  him  that  they  were  drinking  buddies  he  said: 

A.  David  could  have,  but  I  don't  recall.  I  know  that  on  occasion  that  Bob  had  said 
that  he  had  Ron  Kirby  down  to  his  apartment  on  other  occasions  with  his  fiancee. 

Q.  For  drinks? 

A.  Possibly. 

Q.  I  see.  But  when  I  just  asked  you  a  moment  ago  if  you  recalled  him  having 
mentioned  that  on  other  occasions  having  him  down  to  have  drinks  — 

A.  I  thought  you  specifically  meant  for  drinks  only. 

Mr.  Belford  went  on  to  say  that  he  might  have  referred  to  them  as  drinking 
buddies  on  the  assumption  that  because  Mr.  Kopf  had  said  that  he  had  had  Mr. 
Kirby  down  for  socializing  they  would  have  had  drinks. 

The  main  part  of  Mr.  Belford's  evidence  regarding  the  complainants' 
encounters  with  Mr.  Kopf  was  as  follows  (beginning  at  page  90  of  volume  3): 

Well,  Bob  came  in.  Knocked  on  the  door,  came  in,  sat  down  and  we  told 
him  what  had  happened  and  he  had  mentioned  about,  "Well,  let's  not  get  excited 
about  this  whole  thing".  I  said  —  I  told  him  what  happened  about  the  incident.  As 
we  started  talking  about  it,  all  of  a  sudden  Bob  started  changing  the  topic  and  he 
started  talking  about  Christmas  bonuses.  How  he  gets  some  of  the  women  in  the 
building  to  bake  him  cookies  or  cakes.  "If  you  want  something  done  in  the 
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building  you've  got  to  do  something  for  me."  He  completely  threw  me  off  as  if  I 
was  talking  to  a  brick  wall  and  he  wasn't  listening  to  me  at  all.  ... 

[At  p.  93]  He  did  mention  that  once  he  finds  out  for  sure  who  this  person  was  he 
would  evict  him.  ... 

[At  p.  94]  ...  I  do  remember  him  mentioning  something  about  the  person  who  he 
thought  it  was.  Whether  he  mentioned  the  name  or  not  at  that  time,  Ron  Kirby  or 
not,  that  I  don't  remember.  But  I  do  remember  him  mentioning  that  he  would 
invite  this  person  down  to  his  apartment,  they'll  have  a  couple  of  beers  and  that 
they  will  —  he  will  drag  it  out  of  him  or  something  to  that  effect. 

[At  p.  96,  in  relation  to  a  subsequent  conversation  with  Mr.Kopf]  Q.  So  he  said 
that  to  you  and  then  the  next  thing  I  would  like  to  know  is  whether  you  ever 
learned  that  he  in  fact  had  that  conversation  with  Mr.  Kirby? 

A.  Yes,  he  told  us  that,  yes. 

Q.  What  do  you  recall  him  telling  you  about  the  conversation  with  Mr.  Kirby? 

A.  I  do  remember  the  conversation  was  Kirby  had  said  that  he  did  admit  at  taking 
a  couple  of  shots  at  a  —  taking  some  shots  at  a  couple  of  queers. 

Q.  Do  you  remember  anything  else  about  that  conversation? 

A.  Bob  saying,  "Don't  worry  about  it,  he'll  grow  out  of  it.  I  used  to  do  the  same 
thing  when  I  was  in  New  York  in  the  Village.  He'll  grow  out  of  it."  Stuff  like  that. 

Q.  How  did  you  feel  about  that? 

A.  Well,  I  felt  that  this  is  something  —  violence  is  son  ething  that  people  don't 
grow  out  of  that  easy  and  I  figured  that  if  he  had  done  this,  I  assumed  in  the 
Village  of  New  York,  he  was  along  this  same  type  of  personality,  a  vindictive 
type  personality,  and  I  didn't  know  what  to  think  at  that  point.  ...  I  think  I  just 
more  or  less  brushed  him  out  of  the  apartment.  I  ended  the  conversation,  I  just  -- 
at  that  point,  I  didn't  want  him  in  my  apartment  from  what  I  heard.  I  was  taken 
by  shock  just  to  hear  such  a  thing. 

This  last  answer  suggests  that  Mr.  Belford's  immediate  assessment  was  that 
Mr.  Kopf  was  "the  same  type  of  personality"  as  his  friend  Mr.  Kirby,  and  he  was 
shocked  to  learn  that  the  superintendent  of  his  apartment  building  was  homophobic. 
However,  when  asked  in  cross-examination  why,  in  view  of  the  alleged  confession 
of  gay  bashing,  he  had  stated  in  his  subsequent  meeting  with  the  editor  of  Xtra  that 
Mr.  Kopf  was  not  homophobic,  his  explanation  was  that  he  and  Mr.  Grace  had 
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initially  viewed  Mr.  Kopf  s  statement  with  scepticism.  (Vol.  4,  p. 90.) 

It  was  Mr.  Kopf  s  evidence  that  the  complainants,  who  he  said  did  not 
describe  the  incident  initially  to  him  as  a  gay  bashing,  left  a  message  on  his 
answering  machine  to  which  he  responded.  His  examination-in-chief  in  this  regard 
is  as  follows  (Vol.4,  p.  167): 

...  I  believe  I  went  up  to  their  apartment  and  Mr.  Grace  had  a  black  eye.  They  told 
me  there  was  a  fight,  two  guys  pushed  them  and  shoved  them  and  hit  them.  And 
something  about  —  I  don't  know  if  he  said  he  threw  or  dropped  a  beer  bottle  in  the 
hall.  So,  they  gave  me  a  description  at  the  time.  And  it  sounded  plausible.  He  was 
there  with  a  black  eye,  and  I  believed  his  story  —  Grace's  story  and  Belford's.  So, 
I  said  I'd  try  and  find  out  who  it  is.  At  that  time  I  thought  I  might've  known  the 
person.  I  didn't  tell  them  who  I  thought  it  might  be,  because  I  wasn't  sure  of 
course  just  from  their  description.  It  took  me  a  day  or  so,  I  kind  of  —  I  tried  to  get 
hold  of  this  fellow  I  thought  it  might  be. 

This  passage  was  read  to  Mr.  Kopf  during  cross-examination,  apparently  with 
a  view  to  obtaining  an  admission  that  he  had  suspected  Mr.  Kirby  from  the  start, 
just  as  the  complainants  maintained.  However,  Mr.  Kopf  went  on  to  testify  that  it 
was  another  person  altogether  that  he  had  had  in  mind  when  talking  to  the 
complainants  and  that  it  was  not  until  he  had  heard  Ms.  Verona's  description  that 
he  thought  it  might  be  Mr.  Kirby;  and,  as  has  been  noted  above,  he  had  already 
testified  to  that  effect  during  his  examination-in-chief.  (See  also  Vol  6,  pp.  15-16 
and  pp.  189-91). 

Mr.  Kopf  denied  saying  that  he  would  invite  anyone  to  come  to  his 
apartment  for  a  few  beers  so  that  he  might  "flush"  an  admission  out  of  him.  He 
denied  having  done  so  with  Mr.  Kirby  whose  acknowledgement  of  involvement  in 
the  incident  was  made  not  in  person  but  over  the  phone  as  the  result  of  a  message 
left  with  Ms.  Bawden,  this  being  corroborated  both  by  her  evidence  and  that  of  Mr. 
Kirby.  He  denied  having  said  that  he  would  evict  the  assailant  when  he  was 
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identified;  indeed,  he  had  no  authority  to  evict  anyone.  He  denied  having  said  that 
Mr.  Kirby  admitted  to  having  "taken  some  shots  at  a  couple  of  queers".  He  denied 
that  he  indulged  in  gay  bashing  in  Greenwich  Village  when  he  was  younger.  He 
denied  that  Mr.  Kirby,  with  whom  he  had  had  but  a  nodding  acquaintance  as  the 
boyfriend  of  Ms.  Bawden,  the  tenant  in  Apartment  708,  was  his  friend  whom  he 
was  trying  to  protect,  a  denial  corroborated  by  their  evidence.  He  denied  having 
declared  (ten  months  in  advance  and  in  the  context  of  discussing  an  assault)  what 
were  his  expectations  regarding  Christmas  gifts  from  tenants.  He  denied  the 
accusation  that  he  would  have  to  be  bribed  in  order  to  get  him  to  do  anything,  nor 
was  there  any  evidence  from  any  of  the  tenants  to  the  effect  that  he  had  either 
asked  for  or  been  given  gifts  in  return  for  favours,  or  otherwise.  And  1  believe  all 
of  those  denials. 

Mr.  Kopf  s  evidence  was  consistent  throughout,  and  it  was  consistent  with 
the  evidence  of  everyone  else  as  well,  save  that  of  the  complainants.  Moreover,  the 
evidence  of  the  other  tenants  called  by  both  sides  depicts  a  kind,  courteous  and 
helpful  person  of  sound  character  who  is  regarded  with  affection  and  respect  by 
many  of  the  residents  of  his  building,  including  some  of  its  gay  tenants,  and  about 
whom  no  one  but  the  complainants  could  be  found  to  speak  ill.  That  aspect  of  the 
evidence  is  relevant  because  Mr.  Kopf  s  character  was  seriously  impugned  by  the 
complainants  who  accused  him  of  being  a  bribe-taking,  homophobic  gay  basher 
who  (as  will  be  seen  in  relation  to  events  that  unfolded  after  May  1st)  they  claim 
to  have  assaulted  them,  to  have  threatened  to  kill  them,  to  have  followed  them 
around,  and  to  have  hurled  sexually  derogatory  names  at  them.  The  evidence  of  Mr. 
Kopf  stands  in  stark  contrast  to  the  inconsistencies,  contradictions  and  implausible 
assertions  of  the  complainants  whose  evidence  seems  coloured  by  a  notable 
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persecution  complex  to  which,  after  dealing  with  the  character  evidence  given  by 
the  tenants,  I  will  come. 

It  was  central  to  the  Commission's  case  that  in  serving  an  eviction  notice  on 
the  complainants  as  early  as  the  7th  of  the  month  for  non-payment  of  rent  the 
landlord  (Mr.  D'Addario,  in  effect)  had  dealt  with  them  differently  than  other 
tenants  and  had  done  so  because  they  were  gay  or  suffered  from  AIDs.  Although 
it  had  access  to  Mr.  D'Addario's  records  and  files  relating  to  perhaps  hundreds  of 
tenants  over  the  span  of  several  years,  in  the  evidence  led  by  the  Commission  it 
identified  only  four  tenants  as  having  been  treated  differently  in  the  timing  of  their 
eviction  notices.  (Subsequently,  in  cross-examining  the  tenants  called  by  the 
respondents,  as  well  as  the  respondents  themselves  who  had  brought  notes  with 
them  pertaining  to  rents  and  vacancies,  counsel  for  the  Commission  identified  a  few 
other  possible  incidents  of  dissimilar  treatment.  However,  as  will  be  seen,  every 
single  instance  of  late  payment,  including  the  four  the  Commission  started  with, 
was  dealt  with  uniformly  and  in  accordance  with  the  landlord's  policy.)  All  four  of 
these  tenants  were  questioned  about  Mr.  Kopf  and  their  cumulative  evidence,  along 
with  that  of  the  tenants  called  as  witnesses  by  the  respondents,  reflects  positively 
upon  Mr.  Kopf  as  I  have  indicated  above. 

The  evidence  of  Tania  LaSalle,  one  of  the  tenants  called  by  the  Commission, 
related  primarily  to  her  assessment  of  Mr.  D'Addario's  letter  of  May  7th,  and  what 
she  did  as  a  result  of  it.  However,  she  did  not  say  anything  negative  about  Mr. 
Kopf,  unless  one  so  regards  her  statement  that  her  relationship  with  him  "was  fine. 
Just  normal."  (Vol.  2,  p.  2.) 

What  the  tenants  called  by  the  Commission  had  to  say  about  Mr.  Kopf  came 
out  during  cross-examination,  with  the  exception  of  Mr.  Paul  Chaffe,  whose  re- 
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examination  touched  upon  it  as  well.  Mr.  Chaffe,  who  had  lived  in  the  building 
three  years,  said  that  Mr.  Kopf  was  "very  cordial  and  very  helpful".  He  had  never 
heard  him  swear  or  make  jokes  of  a  sexual  nature  or  derogatory  comments  about 
homosexuals,  nor  did  he  have  any  impression  of  homophobia.  The  following 
exchange  then  occurred  during  the  re-examination  of  this  witness  by  counsel  for 
the  complainants  (Vol.  2,  p.  68): 

Q.  You  mentioned  Mr.  Chaffe  that  you  had  no  impression  that  Mr.  Kopf  was 
homophobic;  is  that  correct? 

A.  Right. 

Q.  What's  that  impression  based  on? 

A.  It's  based  on  that  I'm  gay  and  that  I  have  had  no  problems  in  dealing  with  him. 
No,  and  I  haven't  been  demonstrative  in  any  sense  to  broadcast  it,  but  in  the  same 
time  he  —  ever  since  I  moved  into  the  building  he  has  been  very  cordial  in  being 
helpful  and  has  shown  no  bias  at  all  as  to  behaviour  or  anything  like  that. 

Q.  Would  Mr.  Kopf  have  known  that  you  were  gay? 

A.  Yes/no,  I  don't  know.  I  have  never  told  him  that  I  was. 

Ms.  Olive  Strand,  one  of  the  Commission's  witnesses,  was  asked  what  her 
impressions  of  the  superintendent  were,  and  she  replied  that  "he  was  a  very  decent 
person"  of  whom  she  had  no  negative  impressions.  (Vol.  2,  p.  35.)  The  last  tenant 
called  as  a  witness  by  the  Commission,  Ms.  Penny  Hanna,  said  that  Mr.  Kopf  was 
"very  friendly"  and  "was  nice  enough"  to  her,  but  she  could  not  comment  on  his 
relations  with  others  because  she  had  never  observed  him  with  other  people.  (Vol. 
5,  p  50.) 

Ms.  Bawden,  of  course,  was  amongst  the  tenants  called  as  witnesses  by  the 
respondents.  In  weighing  the  positive  things  she  had  to  say  about  Mr.  Kopf,  that 
she  was  implicated  in  the  February  24th  incident  must  be  borne  in  mind. 
Nonetheless,  she  testified  that  she  had  never  "heard  him  use  derogatory,  threatening 
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language  ...  or  call  the  complainants  by  any  names,  referring  to  their  sexual 
orientation",  nor  had  she  ever  seen  him  get  angry  or  "witness  any  differential 
treatment  [by  him]  of  any  of  the  gay  tenants  in  the  building",  nor  did  he  confide 
to  her  "that  he  used  to  go  gay  bashing  in  New  York."  Indeed,  in  recalling  the 
stressful  ordeal  of  her  fiance's  criminal  trial,  she  said  (Vol.  5,  p.  103): 

I  remember  on  several  occasions,  say  even  I  got  upset  and,  you  know,  had 
something  to  say,  Bob  would  always  kind  of  calm  down.  Never  did  he  try  to  spark 
a  fife,  did  he  make  any  ~  like,  get  in  on  the  conversation  and  say,  "Yeah,  yOu 
know,  I  agree"  or  anything.  He  really  stood  his  neutral  ground,  and  I  believe  he 
used  his  —  you  know,  the  best  of  what  he  thought  he  could  do  at  the  time. 

Mr.  Brian  Keats  was  called  as  a  witness  for  the  purpose  of  entering  as  an 
exhibit  the  following  letter  written  by  him: 

Dear  Sir  of  Madam: 

Having  been  a  tenant  at  88  Wellesley  Street  E  (Apt  103)  for  almost  eleven  years, 
I  have  had  the  opportunity  to  see  a  number  of , building  supervisors  Come  and  go. 
There  have  been  good  and  bad.  None,  howevef,  has  been  as  good  as  Bob  Kopf. 

I  (as  well  as  most  of  his  tenants)  have  developed  a  good  relationship  with  Bob  - 
not  of  just  tenant,  superintendent,  but  also  of  friendship.  This  is  not  to  say  that  we 
socialize,  but  that  he  is  always  willing  to  help  us  Out,  or  Casually  chat  and  take  an 
interest  in  Our  lives  -  always  with  a  smile  on  his  face.  He  is  largely  responsible 
for  a  feeling  of  family  and  friendship  which  the  tenants  have  developed  during  his 
two  years  in  the  building. 

I  have  never  heard,  nor  Could  I  imagine  hearing,  him  use  harsh  or  offensive 
language  to  anyone  in  our  building  -  or  outside  it  for  that  matter. 

Like  Terry  Belford,  I  am  a  homosexual  person  residing  at  88  Wellesley  Street 
East.  Unlike  Mr.  Belford,  however,  I  have  never  had  cause  to  suspect  that  my 
being  "gay"  has  had  any  influence  on  my  treatment  by:  i)  The  owner  of  our 
building,  ii)  The  superintendent  of  our  building,  iii)  The  tenants  of  our  building. 

In  September  1991  my  lover  and  live-in  companion  (who  also  thought  highly  of 
Bob)  became  terminally  ill.  During  his  last  few  months  of  life,  Bob  ensured  that 
family  and  nurses  had  parking  spaces.  He  always  showed  an  interest  in  Michael's 
Conditions.  Bob  went  as  far  as  to  design  and  build  (at  no  expense  to  me)  a  series 
of  ramps  which  allowed  Michael  access  to  the  Outside  world  while  Confined  to  his 
wheelchair.  When  told  of  Michael's  death  Bob  showed  genuine  grief  and  concern. 
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If  these  actions  constitute  discrimination,  then  there  should  be  more  of  it  in  the 
world. 

Sincerely,  Brian  Keats. 

After  affirming  that  he  had  written  that  letter  (Exhibit  No.  23),  and  that  it 
conveys  both  his  observations  and  his  sentiments,  the  following  exchange  occurred 
(Vol.  5,  p.  29): 

Q.  The  complainants  have  alleged  that  Mr.  Kopf  had  called  him  derogatory  names 
like  "faggot",  "sissies",  "cocksucker",  et  cetera.  Have  you  ever  heard  Mr.  Kopf  use 
words  like  that? 

A.  No. 

Q.  Is  that  consistent  with  —  can  you  imagine  him  using  that  — 
A.  No. 

Q.  They  have  also  alleged  that  Mr.  Kopf  has  physically  assaulted  them  and 
threatened  to  kill  them.  Is  that  consistent  with  the  character  of  Bob  Kopf? 

A.  No. 

That  Mr.  Keats  had  written  the  above  letter  in  response  to  a  request  from  Mr. 
Kopf  for  a  personal  reference  does  not  diminish  either  its  cogency  or  the  sincerity 
of  its  author.  In  replying  to  the  questions  of  counsel  for  the  complainants  Mr.  Keats 
made  it  clear  that  he  did  not  know  what  it  was  that  the  May  7th  letter  of  Mr. 
D'Addario  was  referring  to,  nor  what  specific  discriminatory  acts  were  alleged  by 
the  complainants  to  have  been  committed  by  either  Mr.  Kopf  or  Mr.  D'Addario.  He 
simply  wanted  to  state  what  he  knew  and  believed  about  Mr.  Kopf,  in  order  to  do 
which  it  was  clearly  not  incumbent  upon  him  to  conduct  an  independent 
investigation  of  those  allegations  as  counsel's  questioning  seemed  to  suggest  he 
ought  to  have  done  before  expressing  those  views.  (And  he  obviously  did  not 
consider  the  May  7th  letter  homophobic  per  se  such  that  no  investigation  of  that 
to  which  it  referred  was  required  in  order  to  so  brand  its  author.)  His  letter  was  not 
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offered  as  evidence  of  anything  other  than  his  perception  of  the  character  of  Mr. 
Kopf  based  on  his  own  experience. 

Kevin  Courrier,  who  had  been  a  tenant  in  the  building  for  three  years,  went 
on  at  great  length  about  the  friendly  atmosphere  in  the  building  and  summed  up  his 
impression  of  Mr.  Kopf  as  "friendly,  accessible  and  someone  who  I  felt  is  there  for 
the  tenants."  Mr.  Courrier  is  a  freelance  writer/broadcaster  who  decided  to  do  a 
short  documentary  on  Mr.  Kopf  for  the  CBC  because  "of  this  impression  of  Bob 
that  I've  described  to  you."  Mr.  Courrier  went  on  to  state  that  (Vol.  5,  p.  47): 

...  I  wanted  to  do  a  piece  on  him,  because  most  of  the  tenants  I  knew  in  the 
building  had  talked  about  Bob  in  very  glowing  terms.  In  fact,  he  had  acquired  this 
nickname  of  "Super  Bob",  which  is  sort  of  a  pun  on  the  fact  that  he  was  the 
superintendent  obviously,  but  also  something  of  affection.  ... 

In  reply  to  a  series  of  questions,  Mr.  Courrier  said  that  he  had  never  heard 
Mr.  Kopf  make  derogatory  comments  about  gays  or  people  with  AIDS,  and  he 
laughed  when  asked  whether  Mr.  Kopf  had  ever  told  him  that  he  used  to  gay  bash 
(p.  48): 

Q.  Why  are  you  laughing? 

A.  Well,  I  mean  again,  just  from  my  experience  of  knowing  Bob  the  last  few 
years,  it's  just  not  something  I  —  it's  just  hard  to  picture,  let's  put  it  that  way. 

Ms.  Margaret  Gibson,  who  gave  evidence  regarding  an  incident  involving  the 
complainants  and  Mr.  Kopf  that  occurred  in  September  of  1992,  also  wrote  a  letter 
on  behalf  of  Mr.  Kopf  in  which  she  says: 

To  whom  it  may  concern 

I  am  writing  to  advise  you  that  the  superintendent  of  this  building  has  been  with 
us  for  over  1 8  months.  He  is  very  obliging  and  most  kind  and  considerate  to  the 
tenants  and  a  hard  and  conscientious  worker. 

I  have  been  a  tenant  of  this  building  for  over  25  years  -  many  superintendents 
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have  come  and  gone  and  I  can  honestly  say  Bob  Kopf  is  the  best  we  have  had, 
and  long-time  tenants  1  have  spoken  to  agree. 

Sincerely, 

Although  her  evidence  also  relates  to  a  much  later  (and  relatively  minor) 
incident,  having  brought  up  one  aspect  of  her  testimony  it  is  convenient  to  deal 
with  it  all  at  this  point  since  it  is  another  instance  of  evidence  of  an  independent 
witness  that  is  clearly  contradictory  of  that  of  the  complainants.  As  an  example  of 
Mr  Kopfs  post-complaint  harassment  of  them,  Mr.  Belford  had  said  during 
examination-in-chief  that  while  doing  laundry  in  the  basement  of  the  building  he 
and  Mr.  Grace  "were  having  a  wonderful  conversation  with  an  older  lady  who  lives 
in  the  building"  when  to  their  surprise  the  eavesdropping  superintendent  appeared 
at  the  top  of  the  stairs  and  he  (Vol.  4,  p.  12): 

...  started  hollering,  yelling,  screaming  saying,  "Get  out  of  my  building,  girls.  Get 
out  of  my  building,  girls."  we  had  asked  the  lady  for  her  name  so  she  could  testify 
to  that.  Bob  kept  saying,  "Get  out  of  here,  girls.  Get  out  of  here,  girls." 

When  told  in  cross-examination  that  the  respondents  intended  to  call  Mrs. 
Gibson  as  a  witness,  and  that  she  would  deny  having  heard  Mr.  Kopf  saying  "Get 
out,  girls.  Get  out,  girls",  he  said  of  this  lady  with  whom  they  had  apparently  had 
a  wonderful  conversation:  "Well,  she's  got  a  very  poor  memory.  ..  She's  old,  and 
she's  lying." 

c 

Mr.  Kopfs  evidence  was  that  from  the  vantage  point  of  his  office  near  the 
top  of  the  stairs  he  heard  voices  in  the  laundry  room  which  he  recognized  as  those 
of  the  complainants  one  of  whom  he  heard  saying  to  someone  that:  "The 
superintendent  said  ...",  but  he  did  not  catch  the  rest  of  it.  He  then  continued  as 
follows  (Vol.  5,  p.  19): 

...  A  few  minutes  later  Mrs.  Gibson  came  up  from  the  laundry  room,  and  knowing 
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her  quite  well  I  said,  "What  was  going  on?  I  heard  something  about  the 
superintendent."  She  told  me  that  she  was  down  there,  she  observed  them  adding 
a  bucket  of  water  to  the  laundry  machines  after  they  were  full  —  automatically 
full.  And  being  curious  she  would  ask  why,  and  they  said,  "Oh,  it  makes  the 
machine  work  better,  and  the  superintendent  told  us  that's  a  good  way  to  do  it."  - 
-  When  she  was  telling  me  she  was  kind  of  asking  me,  "Is  that  the  way  to  do 
things"  and  I  said  absolutely  not  it  hurts  the  machine.  ...  the  two  of  them  came  up, 
and  I  says,  "Why  were  you  telling  ~  lying  to  this  lady  saying  I  told  you  to  put 
water  in  the  machine?"  "Oh.  it's  our  way  of  doing  things.  It's  none  of  your 
business,"  and  they  started  to  walk  —  well,  I  says,  "It's  not  good  for  the  machines." 
They  turned  around  and  I  believe  it  was  Belford  —  I'm  positive  it  was  Belford, 
pointed  his  finger  at  Mrs.  Gibson  and  said,  "What's  your  name?  What's  your 
apartment  number?  We  want  you  as  a  witness  for  all  this."  The  poor  woman's  kind 
of  —  sort  of  stepped  back  and  I  stepped  in  front  of  her  and  I  says,  "You  fellas 
leave  her  alone.  This  is  not  a  person  for  you  guys  to  be  bullying,"  and  they  turned 
around  and  left. 

Mrs.  Gibson  confirmed  that  the  complainants  had  been  adding  water  to  the 
machine,  and  she  said  that  when  she  expressed  curiosity  about  this:  "They  said  that 
they  needed  water  ~  extra  water  in  the  washing  machine.  It  wasn't  sufficient  or 
something."  Her  evidence  indicates  that  the  confrontation  occurred  after  she  had 
gone  upstairs,  rather  than  while  she  and  the  complainants  were  in  the  laundry  with 
Mr.  Kopf  standing  at  the  top  of  the  stairs.  While  she  confirmed  that  words  were 
exchanged,  she  said  she  could  not  recall  how  it  had  started.  However,  (Vol  5,  p. 
74.): 

...  the  two  men  went  to  the  front  door  to  go  out  and  one  of  them  turned  and 
pointed  and  wanted  my  name  and  apartment  number,  and  I  didn't  give  them  it 
because  I  didn't  know  who  they  were.  ...  [Mr.  Kopf]  didn't  say  much  other  than 
don't  give  them  it.  He  whispered  to  me,  "Don't  give  them  it",  but  I  wouldn't  have 
given  them  my  name  anyway. 

She  was  then  told  that  "The  complainants  state  that  at  that  time  or  some  time  at 
that  point  Mr.  Kopf  told  them  to,  "Get  out  of  my  building,  girls"  or  "girlies".  Asked 
if  she  could  recall  that,  she  said,  "No";  and  when  asked  if  she  thought  she  would 
recall  it  if  it  had  been  said  she  said:  "Yes,  I  would  have.  I've  never  heard  that 
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expression." 

During  cross-examination  (p.  81)  she  corroborated  another  aspect  of  Mr. 
Kopf  s  version  of  the  incident.  She  said  that  they  had  told  her  the  superintendent 
had  told  them  to  add  water  to  the  wash.  When  asked  if  it  were  possible  that  they 
had  said  their  "former"  superintendent  she  said  "No.  ...  They  didn't  say  the  previous 
superintendent  ...  no  names  were  mentioned."  Finally,  (at  p.  89)  Mrs.  Gibson 
corroborated  the  gist  of  another  aspect  of  Mr.  Kopf  s  evidence,  stating  that: 

All  [Mr  Kopf}  said  was,  "You'd  better  leave"  to  the  fellas.  "Leave  the  lady  alone," 
when  they  insisted  that  I  give  them  my  name  and  apartment  number.  They  said 
it  more  than  once. 

The  evidence  regarding  the  attitudes  and  state  of  mind  of  the  complainants 
that  might  have  affected  their  judgment  begins  with  their  testimony  as  to  their 
initial  encounter  with  the  police  after  reporting  the  February  24th  incident. 
Although  Mr.  Belford  said  they  found  these  police  officers  cold  and  uncaring 
because  they  did  not  ask  how  Mr.  Grace  was  feeling,  and  because  one  of  them  was 
scuffing  the  toe  of  his  boot  on  their  freshly  waxed  floor,  he  would  not  go  so  far  as 
to  say  he  thought  they  were  homophobic.  (See  Vol.  4,  pp.  51-2.)  Insignificant  in 
itself,  that  evidence  seems  symptomatic  of  a  general  attitude  of  anxiety,  distrust, 
suspicion  and  acrimony  exhibited  towards  those  the  complainants  perceived  to  be 
in  any  way  less  than  enthusiastic  in  supporting  their  cause  or  hesitant  as  to  the 
accuracy  of  any  aspect  of  their  version  of  events. 

Counsel  for  the  respondents  entered  as  Exhibit  No.  17  a  letter  written  on 
August  19,  1993,  by  the  complainants  to  the  Regional  Manager  of  the  Human 
Rights  Commission.  The  letter  was  identified  by  Mr.  Grace  as  "a  response  I  sent 
to  Lynda  Ackroyd  in  response  to  the  investigation  that  was  done  by  Ms. 
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DeStefano."  (Vol.  1,  p.  162.)  That  letter,  which  is  highly  critical  of  the  way  in 
which  the  investigation  had  been  conducted  up  to  that  point  of  time,  is  filled  with 
hyperbole  and  unfounded  invective.  At  one  point  it  states  that: 

The  entire  ordeal  has  caused  us  to  not  trust  anyone  and  both  Mr.  Belford  and 
myself  are  in  full  agreement  we  don't  even  trust  the  Human  Rights  Commission 
until  proven  otherwise  by  taking  steps  to  see  to  it  that  this  man  D'Addario  is 
brought  to  a  full  investigative  hearing. 

In  his  evidence  (at  Vol.  1,  p.  196)  Mr  Grace  said:  "we  were  never  contacted 
by  the  investigating  officer,  Rose  DeStefano  and  Rose  DeStefano  was  never  aware 
of  any  rebuttal  on  my  part  in  terms  of  the  allegations  of  me  kissing  Bob.  So,  in 
terms  of  the  way  that  the  investigation  was  handled,  I  really  was  not  given  the 
proper  avenue  to  get  my  beliefs  and  my  submissions  in  to  you."  Mr.  Belford  said 
that  they  felt  they  were  "talking  to  a  brick  wall"  in  their  dealings  with  the 
Commission  until  they  threatened  to  go  to  the  media,  following  which  things 
changed.  They  also  wrote  in  their  August  1 9th  letter  that: 

We  fear  at  some  level  of  the  Commission  our  pain  is  being  trivialized  and  had  we 
been  born  of  a  different  gender,  our  pain  and  anguish  over  the  whole  ordeal  would 
be  taken  with  a  little  more  interest  and  understanding.  Can't  men  experience  pain 
and  sorrow? 

Questioned  about  this  passage,  Mr.  Belford  said  (Vol.  4,  pp.  62-3)  that  the 
"lady  we  talked  to  at  the  Human  Rights  ...  "  whose  name  he  could  not  recall,  but 
whom  he  found  rude  and  abrupt  (Vol.  4,  p.  95)  "...  had  been  in  an  accident  and  she 
was  only  interested  in  her  own  insurance  —  she  was  interested  in  her  own  case." 
He  then  gave  these  answers  to  the  following  questions: 

Q.  In  the  same  way  that  Mr.  Kopf  seemed  to  be  interested  in  getting  his  Christmas 
bonus? 

A.  Him  switching  topics,  yes. 
Q.  Same  idea? 
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A.  Yes. 

Q.  Okay.  And  you  took  that  as  being  unsupportive? 
A.  I  took  that  as  someone  not  listening  to  me. 

Q.  Here  what  I  read  is  that  you  felt  that  someone  not  listening  to  you  was  because 
of  your  gender,  and  that  if  you  had  been  a  woman  perhaps  who  was  upset  you 
would  be  taken  more  seriously?  Is  that  what  you  meant  by  that  paragraph? 

A.  Yes. 

Q.  So,  in  essence,  when  someone  was  concerned  about  their  own  affairs,  or 
appeared  unsupportive,  you  felt  they  were  discriminating  against  you  on  the  basis 
of  your  sex  or  sexual  orientation? 

A.  Possibly,  yes. 

Further  along  in  that  letter  (Exhibit  No.  1 7)  it  is  stated  that: 

If  this  case  is  to  be  properly  handled  it  is  imperative  Detective  Ansari  be 
contacted  to  verify  that  by  Kopf  s  actions,  it  was  so  clear  that  the  superintendent 
of  88  Wellesley  was  not  about  to  provide  us  with  any  support.  And  that  his 
support  was  clearly  with  the  accused  Ron  Kirby  at  the  time. 

As  it  happens,  Constable  Ansari  was  called  by  the  complainants  to  testify  at 
these  proceedings.  He  had  had  nothing  to  do  with  investigating  these  matters  but 
had  been  asked  by  his  Staff  Sergeant  sometime  in  May,  1992,  to  become  involved 
because  "the  complainants  were  sort  of  complaining  that  police  are  not  looking 
after  them."  (Vol.  11,  p.  66.)  He  called  them  to  assure  them  that  the  prosecution 
of  Mr.  Kirby  would  take  place,  and  he  told  them  that  he  was  going  to  their 
apartment  immediately  to  see  them  about  the  matter.  When  he  arrived  they  would 
not  respond  to  his  "buzzing",  and  he  sought  assistance  from  Mr.  Kopf,  whom  he 
found  helpful  in  getting  them  to  let  him  in.  He  said  in  response  to  counsel  for  the 
complainants  that  when  he  met  with  them  (pp.  68-69): 

...  I  asked  them,  "Mr.  Grace,  I  called  you  about  20  minutes  ago  and  you  said 
you'll  be  home  and  I  came  here  buzzing  so  many  times".  "Well,  we're  afraid.  We 
don't  open  our  doors  for  strangers  and  these  things."  They  were  quite  concerned 
for  their  safety.  ...  Because  of  the  incidents  that  occurred,  and  again  this  was  a 
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mix-up,  everything  complaining  about  the  police,  police  don't  do  their  job  and 
these  things.  In  a  way  they  didn't  trust  anybody,  so  I  assured  them  —  reassured 
them  that  it's  not  so,  we  are  doing  our  job  and  we'll  look  into  it  and  make  sure 
that  prosecution  takes  place. 

Mr.  D'Addario  indicated  that  the  complainants  frequently  and  stridently 
berated  him  over  his  refusal  to  evict  Ms.  Bawden  on  the  strength  of  their  allegation 
that  her  boyfriend  had  assaulted  them  in  the  apartment  lobby,  and  they  steadfastly 
maintained  the  view  that  the  failure  to  evict  her  without  waiting  to  see  whether  her 
fiance  would  be  convicted  was  in  and  of  itself  clear  evidence  of  homophobia.  They 
maintained  this  position  even  in  the  face  of  the  following  observations  made  by  Mr. 
Justice  Sutherland  in  his  decision  in  the  landlord  and  tenant  proceedings  that  arose 
out  of  the  same  events  that  I  am  called  upon  to  deal  with  in  this  hearing.  Mr. 
Justice  Sutherland  had  observed  that  (Vol.  2,  pp.  85-6): 

D'Addario  stated  then  that  he  did  not  believe  that  he  had  any  legal  right  or  power 
to  terminate  the  tenancy  in  question,  as  there  "was  no  indication  that  the  tenant 
herself  had  done  anything  wrong  ...  They  [the  complainants]  took  D'Addario's 
quite  proper  refusal  as  evidence  of  hostility,  homophobic  hostility  against  them. 

When  asked  whether  that  statement  made  him  "feel  any  differently  about 
whether  or  not  [Mr.  D'Addario's]  refusal  was  based  on  homophobia  or  not?"  Mr. 
Grace  replied,  "I  don't  feel  I  was  wrong".  Mr  Belford  said  he  shared  that  view. 
(Vol.  4,  p.  54.) 

On  May  20,  1993,  the  complainants  sent  a  letter  to  the  Commission  (Exhibit 
No.  21),  with  copies  to  the  United  Nations  in  Geneva  and  to  the  Centre  of  Equal 
Rights  and  Accommodations  in  Toronto  which  (subsequently,  one  would  presume) 
provided  the  complainants  with  independent  legal  counsel  at  this  hearing.  That 
letter  reads  in  part  as  follows: 

It  is  with  deep  regret  that  I  feel  I  must  write  to  you  -  The  United  Nations,  the 
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body  we  deem  most  precious  in  regards  to  Human  Rights  concerns! 

In  Canada  (my  own  country)!  we  have  the  Human  Rights  Commission,  and  they 
are  failing  miserably  in  dealing  with  special  interest  groups  pertaining  to  sexual 
orientation. 

My  application  to  the  Human  Rights  violations  has  been  accepted  -  however,  I 
feel  it  has  been  assigned  low  priority! 

[The  letter,  which  is  signed  by  both  complainants,  then  states  the  gist  of  their 
complaint  and  continues]  Should  we  have  to  continue  to  experience  delays  in  our 
case  because  of  the  fact  that  the  Ontario  Human  Rights  Commission  is  in  such  a 
state  of  disarray? 

Finally,  Dr.  Maurice  Genereux,  the  complainants'  personal  physician  during 
the  time  they  resided  at  88  Wellesley  Street,  gave  expert  evidence  regarding  the 
effect  of  an  assault  upon  gay  men  suffering  from  AIDS.  He  observed  (Vol.  8,  p. 
28)  that: 

They've  received  an  assault  and  many  are  frightened  and  are  feeling  unsafe, 
unsure,  they  may  be  suspicious,  overreacting  to  stimuli  and  generally  anxious  ... 
[and]  At  the  time  of  the  assault,  I  would  think  that  the  majority  of  them  would  be 
hysterical. 

The  span  of  time  over  which  such  suspicion,  overreaction,  anxiety,  and 
hysteria  might  continue  to  affect  such  persons  was  not  raised  by  respondents,  who 
were  without  legal  counsel  at  this  point  in  the  proceedings  and  were  being  assisted 
by  i\4r.  Bruce  as  their  agent.  Although  Mr.  Bruce  cross-examined  the  witness  at 
length,  I  put  a  number  of  questions  to  the  witness  myself,  having  prefaced  them 
with  the  observation  that:  "I  would  not  do  so  if  the  respondents  were  represented 
by  legal  counsel."  As  it  happens,  not  being  privy  to  the  case  that  the  respondents 
departed  counsel  had  planned  to  develop,  the  importance  of  putting  that  particular 
question  did  not  occur  to  me. 


T/te  first  Three  Articles  in  "Xtra" 
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Mr.  D'Addario  testified  that  he  had  been  contacted  by  one  of  the 
complainants  on  the  morning  of  February  24th  and  told  of  that  first  incident.  This 
led  to  his  calling  Mr.  Kopf  who  he  discovered  had  already  been  made  aware  of  the 
situation.  He  had  insufficient  information  at  that  stage  to  take  any  action.  Mr.  Grace 
then  called  him  at  the  beginning  of  March  to  ask  what  was  happening.  He  told  him 
that  they  had  discovered  that  one  of  the  alleged  attackers  was  "the  boyfriend  from 
708".  Mr.  Grace  confirmed  that  he  had  already  been  made  aware  of  that  by  Mr. 
Kopf  and  asked  whether  he  "was  going  to  evict  apartment  708".  Mr.  D'Addario 
explained  that,  from  personal  experience  in  landlord  and  tenant  court,  he  could  not 
do  so  unless  there  was  a  conviction. 

During  his  examination-in-chief  Mr.  Grace  was  questioned  about  paragraph 
5  of  his  complaint,  which  reads  as  follows: 

On  or  about  February  24th,  1992,  I  informed  the  owner,  Mr.  D'Addario,  of  the 
incident.  He  stated  that  he  did  not  want  to  take  action  involving  matters  pertaining 
to  sexual  orientation  and  that  there  was  nothing  that  he  could  do  until  he  had  more 
information.  To  date  [that  is  up  to  June  7,  1992]  no  action  has  been  taken  on  his 
part. 

When  asked  what  he  had  done  after  speaking  to  Mr.  D'Addario  and  Mr.  Kopf 
about  the  incident,  Mr.  Grace  replied  that  he  went  to  see  the  editor  of  Xtra  who 
told  him  he  should  provide  that  paper  with  an  account  of  the  incident  for 
publication.  Presumably,  that  must  have  been  their  intention  when  they  went  there, 
since  the  editors  and  reporters  of  Xtra  were  not  in  the  business  of  counselling 
persons  in  the  gay  community  about  such  problems,  other  agencies  being  in  place 
for  that  purpose.  In  any  event,  a  story  with  which  they  said  they  agree  was 
published  in  the  March  20,  1992,  issue  of  Xtra  and  they  were  provided  with  a 
sufficient  number  of  photocopies  for  distribution  to  the  tenants  of  the  building.  That 
article  was  the  first  of  a  series  of  five  in  relation  to  the  original  incident  and 


46 

matters  pertaining  thereto  that  were  published  in  successive  issues  of  Xtra,  which 
paper  or  magazine  is  apparently  produced  every  two  or  three  weeks. 

Obviously  the  complainants  provided  Xtra  with  most  of  the  "information" 
used  in  the  March  20th  article,  which  carries  the  headline  "NO  SAFE  PLACE". 
Under  a  picture  of  the  complainants  standing  at  the  window  of  the  building  there 
is  a  caption  reading,  "No  support.  Terry  Belford  and  David  Grace  aren't  getting  any 
help  from  their  building  superintendent,  who  says  he  is  a  friend  of  one  of  the  men 
accused  of  assaulting  them."  Amongst  other  things,  the  complainants  are  reported 
to  have  said  that  it  was  they  who  "originally  told  their  superintendent  that  they 
thought  one  of  the  two  men  who  gaybashed  them  in  the  lobby  of  their  building  at 
3  a.m.,  Feb  23  (sic)  was  a  tenant."  (It  may  be  noted  parenthetically  that,  contrary 
to  their  testimony  in  these  proceedings,  the  complainants  appear  to  have  told  Xtra 
that  Mr.  Grace  was  punched  in  the  eye.)  The  article  goes  on  to  state  that  "At  that 
time  [Kopf]  told  us  he  would  'get  him  out  of  here.'  But  later,  after  we  described 
them  and  he  realized  that  the  tenant  was  his  friend  he  changed  his  mind  about 
eviction."  Later  in  the  article  it  is  stated  that  "Grace  says  that  the  next  morning  Bob 
Kopf,  the  superintendent,  was  going  to  evict  the  tenant  until  he  heard  the 
description."  The  article  says:  "the  owner,  Mr.  G.  D'Addario,  said  that  the  accused 
tenant  'is  very  polite.  I  will  not  evict  him  right  now.  This  is  out  of  character  for 
him.'  ...  D'Addario  added  that  he  would  'evict  him,  if  he's  found  guilty'." 

Mr.  D'Addario's  evidence  (Vol.  7,  beginning  at  p.  22)  was  that  when 
interviewed  over  the  telephone  he  told  Xtra  that  the  accused  person  was  not  a 
tenant,  but  the  boyfriend  of  a  tenant,  and  that  although  he  had  been  asked  to  file 
for  an  eviction  he  could  not  do  so  because  he  had  no  proper  ground  for  such  action 
at  that  point.  He  made  it  abundantly  clear  in  cross-examination  (Vol.  7,  p.  183)  that 
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he  had  not  told  Xtra  that  the  alleged  misconduct  "was  out  of  character"  with  the 
accused  person.  As  it  happens,  after  Mr.  Kopf  had  come  to  know  Mr.  Kirby  better 
he  had  formed  the  view  that  the  conduct  (gay  bashing)  was  "out  of  character"  for 
him.  When  asked  how  he  had  come  to  that  conclusion  Mr.Kopf  said:  "Just  a  sixth 
sense,  just  from  getting  to  know  the  man  a  little  better  in  discussions  with  him." 
(Vol.  6,  p.  55.)  Both  in  his  subsequent  questions  and  in  argument  Counsel  for  the 
Commission  ridiculed  the  reference  to  "sixth  sense",  as  though  its  very  use 
demonstrated  Mr.  Kopf  s  lack  of  credibility.  However,  in  my  view  the  witness  was 
merely  indicating  that  he  had  done  what  others  frequently  do:  he  had  formed  an 
impression  about  a  person  simply  from  talking  with  him  rather  than  from  having 
examined  objective  evidence  of  behavioral  patterns.  While  that  is  not  a  basis 
calculated  to  persuade  others  to  a  similar  view,  it  does  not  mean  that  the  opinion 
is  bogus  or  its  holder  in  some  sense  thereby  unworthy.  Although  Mr.  Kopf  said  that 
he  had  passed  this  opinion  on  to  Mr.  D'Addario,  it  hardly  seems  likely  that  this  was 
before  the  latter  had  been  called  by  Xtra.  The  complainants  said  they  went  to  Xtra 
after  their  first  call  to  Mr.  D'Addario  on  February  24th,  and  it  is  likely  that  the 
writer  of  the  article  did  not  wait  until  the  eve  of  publication  to  contact  the  landlord 
but  did  so  before  Mr.  Kopf  s  opinion  was  formed,  let  alone  relayed.  The  fact  that 
a  publication  that  contained  several  obvious  untruths  had  attributed  that  statement 
to  Mr.  D'Addario,  who  denies  having  formed  or  expressed  such  a  view,  is  hardly 
proof  that  he  made  that  statement.  No  one  from  Xtra  was  called  by  the  Commission 
to  give  any  evidence  regarding  any  aspect  of  any  of  the  five  articles  published  by 
that  newspaper. 

Mr.  D'Addario  also  felt  that  the  statement  that  the  complainants  had  received 
no  support  was  grossly  unfair  in  that  the  respondents  had  investigated  and  supplied 
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the  complainants  with  the  name  of  the  accused  so  that  charges  could  be  laid.  The 
article  was  riddled  with  false  statements,  and  his  belief  that  the  complainants  must 
have  been  instrumental  in  "feeding"  that  misinformation  to  the  paper  seems  entirely 
reasonable  in  the  circumstances. 

As  matters  developed,  Mr.  Kopf  (who  was  "very  put  out  with"  that  article: 
Vol.  4,  p.  181)  found  himself  increasingly  enmeshed  in  the  dispute  between  the 
complainants  and  Mr.  Kirby.  The  prudent  unwillingness  of  his  employer,  Mr. 
D'Addario,  to  risk  evicting  Ms.  Bawden  on  the  basis  of  unproven  accusations 
levelled  at  Mr.  Kirby  was  met  with  such  wrathful  indignation  by  the  complainants 
that  they  approached  Xtra  with  that  first  story,  turning  the  affair  into  a  community 
cause  celebre  at  the  centre  of  which  Mr.  Kopf  was  caught.  Although  there  is  no 
evidence  that  Mr.  Kopf  and  Mr.  Kirby  began  to  socialize,  as  the  positions  of  the 
complainants  and  the  respondents  grew  more  antagonistic  with  each  successive 
issue  of  Xtra,  it  seems  inevitable  in  the  circumstances  that  they  should  come  to 
know  each  other  better  than  had  been  the  case  previously,  and  perhaps  well  enough 
for  the  superintendent  to  provide  a  character  reference  as  to  Mr.  Kirby's  general 
comportment  as  perceived  by  him.  There  is  nothing  sinister  in  that.  Nonetheless, 
the  complainants  made  much  of  the  fact  that  Mr.  Kopf  appeared  as  a  character 
witness  at  Mr.  Kirby's  trial,  regarding  as  irrelevant  the  fact  that  he  had  been 
subpoenaed. 

One  of  the  oddities  of  the  case  that  might  conveniently  be  raised  at  this  point 
is  the  extraordinary  importance  that  the  Commission  and  the  complainants  seem  to 
attach  to  the  alleged  friendship  between  Mr.  Kopf  and  Mr.  Kirby.  If  the  former  was 
trying  to  protect  the  latter  out  of  friendship,  would  that  not  suggest  that  he  was  not 
doing  so  because  the  complainants  were  gay  and  (or)  suffered  from  AIDS?  Not 
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only  does  the  allegation  that  Mr.  Kopf  refused  to  testify  against  Mr.  Kirby  because 
of  their  friendship  lend  no  support  to  the  allegation  that  his  refusal  was  based  on 
his  determination  to  deny  them  such  assistance  because  they  were  gay  and  HIV- 
positive,  but  it  seriously  erodes  the  basic  premise  of  their  complaints.  The 
submission  of  the  Commission  and  the  complainants  at  this  stage  seems  bizarre.  As 
I  understand  their  hypothesis,  Mr.  Kopf  suspected  his  good  friend  Mr.  Kirby  from 
the  start,  but  despite  that  friendship  he  was  willing  to  evict  him  if  he  could  "flush" 
out  an  admission  of  guilt  through  lulling  his  "friend"  into  a  false  sense  of  security 
by  plying  him  with  beer  (and  doing  that  "male  bonding  thing",  as  Mr.  Grace  put 
it).  This  he  did,  following  which  their  fragile  friendship  failed  to  deter  Mr.  Kopf 
from  "fingering"  him  as  the  culprit,  as  it  were.  Rather  than  remain  silent  to  protect 
his  friend  from  criminal  prosecution,  he  forthrightly  informed  the  complainants  that, 
yes,  one  of  the  assailants  was  his  "friend"  Mr.  Kirby  who  had  indeed  confessed 
over  beer  that  he  had  "taken  a  shot  at  a  couple' of  queers".  However,  although  not 
so  good  a  friend  as  to  be  shielded  from  being  charged  in  the  first  place,  Mr.  Kirby 
was  too  good  a  friend  to  testify  against.  And  he  was  too  good  a  friend  to  evict. 
(Not  that  Mr.  Kopf  could  evict  him  anyway,  since,  for  one  thing,  he  was  not  a 
tenant  and,  for  another,  only  the  landlord  can  evict;  but  these,  surely,  are  minor 
details.)  Most  importantly,  of  course,  the  reason  that  their  friendship  was  not 
enough  to  cause  Mr.  Kopf  to  withhold  Mr.  Kirby's  identity,  but  enough  to  cause 
him  not  to  evict  him,  was  that  the  complainants  are  gay.  Had  they  been 
heterosexual,  Mr.  Kopf  would  have  gone  the  whole  way  in  doing  the  right  thing; 
he  would  have  evicted  Mr.  Kirby. 

As  the  absurdity  of  that  position  began  to  dawn  on  Mr.  Grace  during  cross- 
examination  he  added  to  his  testimony  something  that  surely  would  have  been 
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brought  out  in  his  direct  examination  had  counsel  been  made  aware  of  it.  He  said 
that  the  reason  Mr.  Kopf  disclosed  Mr.  Kirby's  identity  was  that  he  (Mr.  Grace)  had 
"indicated  that  [lie]  would  be  prepared  to  go  up  to  each  apartment  within  the 
building  to  find  out  who  this  individual  is."  (Vol  1,  p.  154.)  That  assertion,  which 
has  the  earmarks  of  a  convenient  after-thought,  is  difficult  to  believe  in  light  of  Mr. 
Grace's  alleged  terror  of  Mr.  Kirby,  and  it  is  incredible  in  light  of  his  earlier 
testimony  that  he  knew  after  his  first  discussion  with  Mr.  Kopf  on  or  about 
February  24th  that  the  as  yet  to  be  named  "suspect"  was  the  boyfriend  of  the 
handicapped  young  tenant  in  apartment  708.  Moreover,  since  Mr.  Kopf  knew  that 
his  "friend"  Mr.  Kirby  was  not  a  tenant  and  could  be  warned  to  stay  away  lest  he 
be  spotted  as  Mr.  Grace  prowled  the  floors  looking  for  him,  it  is  obvious  that  if 
that  threat  had  been  made  (and  I  do  not  believe  it  was)  it  would  have  been 
ineffectual.  And  what  would  have  led  Mr.  Grace  to  make  such  a  threat?  He  did  not 
testify  in  cross-examination  when,  for  the  first  time,  he  alluded  to  this  threat  that 
it  was  prompted  by  any  reluctance  on  Mr.  Kopf s  part  to  identify  Mr.  Kirby.  He 
offered  no  reason  for  having  made  it,  other  than  to  say  that  it  was  a  means  of 
finding  out.  Apparently,  it  was  simply  the  only  thing  he  could  think  of  to  reply  to 
the  question,  "Why  would  he  tell  you  [Mr.  Kirby's  name]  if  he  was  a  friend?" 

The  timing  of  these  events  is  of  some  concern.  Mr.  Grace  says  he  went  to 
Xtra  after  talking  with  the  respondents  and  concluding  that  nothing  would  be  done 
because  the  guilty  tenant  was  Mr.  Kopf  s  friend  and  Mr.  D'Addario  would  not  get 
involved  in  matters  pertaining  to  sexual  orientation,  at  least  not  until  he  had  more 
information  (at  which  time,  presumably,  he  would  or  might  get  involved  even  if  the 
matter  pertained  to  sexual  orientation).  The  complainants  could  not  have  informed 
Xtra  of  a  friendship  between  their  attacker  and  their  superintendent  until  the  former 
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had  been  identified,  and  under  cross-examination  Mr.  Grace  indicates  that  this  was 
either  on  the  24th  of  February  or  shortly  thereafter.  (See  Vol.  1,  pp.  186-7.)  Mr. 
Grace  had  already  stated  in  his  evidence-in-chief  that  it  was  on  the  occasion  of  his 
identifying  Mr.  Kirby  that  Mr.  Kopf  confessed  to  having  been  a  gay  basher  himself 
in  Greenwich  Village,  and  it  was  in  relation  to  that  testimony  that  Mr.  Grace  was 
asked  the  following  questions  and  made  the  following  answers  in  the  course  of 
cross-examination  (beginning  at  Vol.  1,  p.  183): 

Q.  ...  there  was  a  changing  point  on  the  24th  when  Mr.  Kopf  told  you  that  he  used 
to  gay  bash,  that  there  was  a  point  in  which  you  —  at  this  point  you  thought  he 
was  homophobic? 

A.  I  was  beginning  to  think  that,  yes. 

Q.  Okay.  Did  you  think  that  his  attitude  towards  you  changed  or  did  you  perceive 
his  attitude  towards  you  changing  from  that  point?  ...  Because  of  what  he  told  you 
about  his  past? 

A.  Because  of  the  fact  that  he  did  not  want  to  be  involved  with  the  Ron  Kirby 
situation  because  it's  a  matter  pertaining  to  sexual  orientation. 

It  may  be  observed  here  that  the  expression  "not  get  involved  in  matters 
pertaining  to  sexual  orientation"  was  used  by  Mr.  D'Addario  in  his  May  7th  letter 
with  which  I  will  deal  at  length  presently.  Although  he  testified  that  Mr.  D'Addario 
had  used  that  expression  in  their  initial  telephone  conversation  (which  Mr. 
D'Addario  denies),  this  was  the  first  time  that  Mr.  Grace  attributed  the  use  of  that 
expression  to  Mr.  Kopf  who,  contrary  to  what  one  would  be  given  thereby  to 
expect,  is  supposed  to  have  said  to  the  complainants  that  he  regarded  gay  bashing 
as  very  serious  indeed  and  that  if  he  found  out  who  did  it  he  would  evict  that 
person.  In  any  event,  a  few  pages  farther  along  in  the  transcript  (p.  186),  when 
being  questioned  as  to  why  he  thought  Mr.  Kopf  had  changed  his  mind  about 
evicting  Mr.  Kirby,  the  following  exchange  occurred: 
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Q.  Was  it  because  he  was  his  friend  that  he  suddenly  said,  "I'm  not  getting 
involved  on  matters  relating  to  sexual  orientation"? 

A.  I  really  think  it  was  probably  because  of  the  fact  that  he  used  to  do  the  same 
thing  himself. 

Q.  Okay.  But  initially  you  told  him  it  was  a  gay  bashing  incident,  he  said,  "When 
I  find  out  who  he  is,  I'll  evict  him"? 

A.  Right. 

Q.  But  then  a  few  days  later  or  maybe  that  same  day  when  he  finds  out  it  is 
Kirby,  he  says,  "I  don't  get  involved  in  matters  involving  sexual  orientation"? 

A.  M'hm.  When  he  found  out  it  was  somebody  he  likes,  he's  not  going  to  kick  that 
person  out. 

By  the  time  of  his  cross-examination  it  seems  to  have  become  plain  to  Mr. 
Grace  that  unwillingness  on  the  part  of  the  superintendent  to  get  involved  in 
matters  pertaining  to  sexual  orientation  might  be  taken  as  indicative  of  a  readiness 
to  discriminate  on  that  basis,  and  that  appears  to  explain  his  belated  assertion  to 
that  effect.  However,  the  troublesome  question  was,  if  Mr.  Kopf  was  unwilling  to 
get  involved  in  matters  pertaining  to  sexual  orientation,  why  would  he  not  have 
said  so  in  the  first  place,  instead  of  saying  that  he  took  the  matter  very  seriously 
and  that  he  would  evict  the  guilty  party?  Mr.  Grace's  first  answer  to  this  is  that  it 
was  because  he  used  to  be  a  gay  basher  himself.  Upon  realizing  that  that  makes  no 
sense,  he  shifted  ground.  Rather,  he  says,  it  is  because  he  and  Mr.  Kirby  are 
friends.  Thus,  Mr.  Kopf 's  unwillingness  to  get  involved  in  matters  pertaining  to 
sexual  orientation  is  selective:  he  is  quite  willing  to  get  involved  in  such  matters 
provided  his  friends  are  not  implicated.  Apparently  it  is  then  realized  that  this 
makes  no  sense  either.  Why  would  Mr.  Kopf  incriminate  himself  with  such  an 
admission  if  in  fact  his  unwillingness  was  to  take  sides  against  a  friend  whether  or 
not  the  dispute  involved  a  matter  of  sexual  orientation?  And  why  was  his  initial 
reaction  one  of  willingness  to  be  involved  if  the  friend  in  question  was  the  very 
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person  he  suspected  when  making  that  commitment?  And  so  the  ground  shifts  to 
other  considerations:  The  reason  Mr.  Kopf  does  not  want  to  get  involved  in  matters 
pertaining  to  sexual  orientation  is  that  it  will  entail  problems  for  him  in  his  work 
as  superintendent,  or  the  publicity  will  annoy  his  employer.  However,  upon  the 
perception  that  since  similar  problems,  publicity  and  annoyance  are  entailed  in  a 
superintendent's  involvement  in  matters  pertaining  to  heterosexual  assaults,  Mr. 
Grace  comes  full  circle.  And  in  frustration,  while  maintaining  that  Mr.  Kopf  said 
that  he  is  unwilling  to  get  involved  in  matters  pertaining  to  sexual  orientation,  he 
concludes  (Vol.  1,  p.  194): 

A.  It's  a  mixture  of  all  the  things  that  are  in  there.  It's  not  one  specific  thing. 
That's  all  I  can  say.  It's  not  one  specific  thing. 

Q.  So,  you  made  several  assumptions  about  why  — 

A.  There  are  several  reasons  why. 

Q.  But  those  were  all  your  assumptions? 

A.  Yes. 

Q.  As  to  why  he  [Mr  .Kopf]  was  suddenly  making  this  about-face? 
A.  I  guess,  yes. 

Had  Mr.  D'Addario  stated  in  the  call  from  Mr.  Grace  on  or  about  February 
24th  that  he  would  not  get  involved  in  matters  pertaining  to  sexual  orientation  one 
would  suppose  that  this  would  have  been  conveyed  to  Xtra  and  that  much  would 
have  been  made  of  it.  And  had  Mr.  Kopf  confessed  to  a  youth  of  gay  bashing,  can 
it  be  doubted  that  this  would  have  been  conveyed  to  Xtra  as  well?  Instead,  the 
complainants  reportedly  told  Xtra  in  relation  to  the  first  story  that  Mr.  Kopf  was 
not  homophobic  and  that  when  they  moved  in  he  told  them  the  building  was  90% 
gay.  The  statements  attributed  to  the  respondents  by  Xtra  contained  serious  untruths 
and  were  insulting  in  the  extreme.  To  claim  that  someone  who  had  expressed 
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readiness  to  take  appropriate  action  had  backed  out  and  was  going  to  fly  in  the  face 
of  legal,  moral  and  social  duty,  is  to  invite  the  understandable  ire  of  those  thus 
defamed.  Even  if  true,  the  publishing  of  such  allegations  is  bound  to  stir  anger  and 
resentment.  (Indeed,  in  recognition  of  that  entirely  human  trait  and  the  provocation 
of  breaches  of  the  peace  that  the  publication  of  hurtful  truths  can  cause,  the  truth 
of  an  allegation  is  not  a  defence  to  a  criminal  libel,  it  being  said  that  "the  greater 
the  truth,  the  greater  the  libel")  While  the  complainants  were  free  to  report  their 
story  to  the  media,  they  had  no  right  to  distort  the  truth.  The  respondents  became 
increasingly  incensed  with  each  issue  of  Xtra.  Even  if  what  was  being  reported  had 
been  accurate,  their  anger  was  understandable;  and  the  suggestion  that  it  was  wrong 
of  them  to  become  angry  is  both  specious  and  irrelevant.  The  fact  is  that  they  did 
become  angry;  but  that  anger  was  not  based  on  the  sexual  orientation  of  the 
complainants.  It  was  based  on  the  conduct  of  the  complainants  who  happen  to  be 
gay  and  on  the  fact  that  the  reputations  of  the.  respondents  were  under  attack. 

It  transpired  that  a  second  incident  of  alleged  gay  bashing  involving  Mr. 
Kirby  occurred  on  February  29,  1992.  Although  neither  the  complainants  nor  the 
respondents  were  implicated  in  that  incident  it  loomed  large  in  the  evidence  of  the 
parties.  Mr.  Grace's  testimony  in  that  regard  was  as  follows:  (Vol.  1,  p.  61): 

...  I  had  received  some  information  that  on  February  29th  that  there  was  a  second 
assault  in  the  area  of  Church  and  Wellesley,  and  that  it  indeed  turned  out  to  be 
Ron  Kirby  in  a  separate  incident  involving  his  girlfriend  and  a  couple  of  gay  men 
in  the  area.  ...  I  had  passed  the  information  on  to  Robert  Kopf.  He  said  he  would 
investigate  the  matter.  ...  His  result  of  that  was  that  he  perceived  it  to  be  people 
were  ganging  up  on  Ron  Kirby. 

The  February  29th  incident  was  reported  in  the  April  3rd  edition  of  Xtra 
under  the  heading:  "TENANT  ACCUSED  IN  SECOND  BASHING:  no  action  by 
building  manager  against  'friend'  as  second  charge  laid."  That  article,  Exhibit  No. 
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18(b),  indicates  that  four  gay  men  were  involved  in  this  second  incident,  and  it 
goes  on  to  review  the  previous  episode  and  to  purport  to  relate  the  complainants' 
reaction  to  the  second  alleged  assault,  concluding  that: 

Belford  and  Grace  are  worried  that  the  assault  is  jeopardizing  their  relations  with 
the  building  manager  Bob  Kopf.  After  the  first  attack,  Kopf  identified  himself  as 
a  friend  of  the  accused  and  refused  to  evict  him,  even  though  most  of  the  tenants 
in  the  building  are  gay.  Mr.  G.  D'Addario,  the  owner  of  the  building,  originally 
said  he  would  not  evict  the  accused  tenant  unless  he  is  found  guilty.  Neither  he 
nor  Kopf  were  available  to  comment  on  whether  their  tenant's  second  assault 
charge  has  changed  their  minds. 

When  it  was  pointed  out  to  Mr.  Grace  in  cross-examination  that  the  second 
Xtra  article  mentioned  that  there  were  four  gay  men  involved,  Mr.  Grace  was  asked 
whether  he  thought  it  plausible  that  persons  looking  at  the  facts  objectively  might 
find  it  unlikely  that  a  man  with  a  handicapped  girlfriend  in  tow  would  attack  four 
men  because  they  were  gay,  and  whether  objective  persons  might  come  to  the 
conclusion  that  the  assault  may  have  started  the  other  way  around.  He  said  (Vol.2, 
p.  124)  that  "Other  people  might  have  come  to  that  conclusion.  ...  But  not  me."  It 
was  put  to  Mr.  Grace  that  (p.  125): 

Q.  ...  considering  that  the  attack  on  you  might  have  become  well-known  in  the  gay 
community,  that  there  might  have  been  some  motive  that  could  be  ascribed  to 
these  four  individuals  as  well,  in  terms  of  revenge.  I  will  just  remind  you  that  Mr. 
Kirby's  story  was  that  people  pointed  him  out  and  said  "That's  him"  and  then  he 
was  attacked. 

A.  I  can't  comment  on  that.  I  don't  know. 

Ms.  Bawden's  evidence  of  this  incident  is  that  when  she  and  Mr.  Kirby  came 
out  of  the  Pizza  Pizza  store  located  not  far  from  the  building  a  group  of  men  (six, 
she  thought)  standing  in  a  semicircle  barred  their  path.  They  refused  to  move  and 
told  the  young  couple  to  walk  on  the  street.  When  Mr.  Kirby  said  he  was  not  about 
to  do  that,  one  of  them  threw  a  half-eaten  pizza  at  him.  Mr.  Kirby  began  to 
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retaliate.  Several  of  them  grabbed  him  and  tried  to  throw  him  to  the  ground.  Men 
came  out  of  "Mister  C's".  She  heard  someone  shout  "That's  that  guy."  Another  man 
grabbed  her  by  the  hand  and  tried  to  propel  her  onto  the  street.  At  that  point  a  car 
drove  up  and  four  men  got  out  and  broke  up  the  altercation.  Mr.  Kirby's  evidence 
regarding  this  incident  is  substantially  the  same  as  that  of  Ms.  Bawden.  A  month 
later  charges  were  laid  against  Mr.  Kirby  in  respect  of  this  incident.  Because  it  was 
a  second  charge  Mr.  Kirby  was  held  overnight  in  jail  pending  bail  arrangements 
that  included  his  staying  out  of  Metro  Toronto  except  to  go  to  school.  He  was 
eventually  acquitted  of  that  charge  as  well. 

Mr.  D'Addario  testified  that  he  was  called  again  by  Mr.  Grace  in  relation  to 
this  second  incident  (Vol.  7,  p  16): 

...  around  the  third  week  in  March  ...  at  this  time  the  opportunity  was  because 
Mr.  Grace  had  told  me  that  there  had  been  a  second  incident  involving  the 
boyfriend  of  708  and  some  other  gays  and  he  again  asked  me  to  press  —  to  move 
ahead  with  an  eviction.  Again,  I  had  to  reiterate  what  I  had  said  before.  I  did 
confirm  what  I  have  already  said  the  first  time,  that  I  was  going  to  talk  to  the 
tenant,  Lori  Bawden  I  think  is  her  name.  Lori  Bawden  from  apartment  708.  I  was 
going  to  talk  to  her  in  fact,  and  to  suggest  her  to  keep  the  boyfriend  away  from 
the  building  for  the  peace  in  the  building.  I  was  interested  in  seeing  this  case 

resolved  in  the  best  possible  way        [At  p.  17]  ...I  can  only  say  that  at  this  point 

Mr.  Grace  was  more  of  an  insistent.  He  was  demanding  that  I  press  charges  ~  I 
press  with  my  eviction  proceedings.  One  of  the  first  time  he  had  gone  along 
relatively  easy  on  my  saying  I  cannot  do  anything  at  this  point  unless  I  have  a 
judgment.  The  second  time  he  was  saying,  "This  place  is  a  place  of  violence.  I'm 
very  concerned.  I'm  scared,"  and  he  was  insistent  on  me  taking  action  against 
apartment  708. 

Mr.  D'Addario  went  on  to  indicate  that  he  had  made  several  attempts  to 
contact  Ms.  Bawden  and  finally  he  had  Mr.  Kopf  get  her  to  call  him.  During  that 
call  he  got  her  version  of  what  Mr.  Kirby  had  told  her  regarding  the  first  incident, 
namely,  that  he  did  not  strike  anyone  but  was  unwilling  to  name  his  friend.  He 
advised  her  that  Mr.  Kirby  ought  to  tell  the  police  because  it  was  a  serious  matter. 
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He  also  got  her  version  of  the  second  incident,  according  to  which  she  and  Mr. 
Kirby  were  the  victims.  He  then  went  on  as  follows  (p.  20): 

...  I  stated  to  her  that  in  spite  of  whoever  was  right  or  was  wrong,  I  definitely  felt 
that  she  should  recommend  to  her  boyfriend  not  to  come  to  the  building  any  more, 
because  there  was  too  much  —  there  was  too  much  tension,  too  much  animosity 
now  among  everybody,  and  to  keep  the  boyfriend  away  and  I  also  said  that  maybe 
it  was  a  good  idea  if  she  looked  for  another  apartment.  Not  for  anything  but  for 
her  own  safety  ... 

Ms.  Bawden's  evidence  (beginning  at  page  92  of  volume  5)  corroborates  that 
of  Mr.  D'Addario  in  this  respect: 

...  actually  I  got  a  message  through  Bob  to  phone  Mr.  D'Addario,  which  I  did. 
When  I  spoke  to  Mr.  D'Addario  on  the  telephone  he  made  it  very  clear  to  me  that 
if  —  like  he  was  —  number  one,  he  was  not  going  to  put  up  with  any  type  of 
situations  in  his  building.  He  was,  you  know,  stressing  to  me  that  these  things 
were,  you  know,  not  appropriate.  He  didn't  like  tenants  having  any  type  of  fights 
or  any  type  —  anyways,  he  didn't  appreciate  things  like  this,  and  if  Ronny  was  to 
be  found  guilty  that  I  would  be  evicted  from  the  apartment.  He  also  suggested  that 
maybe  Ronny  should  stay  away  from  the  building  until  the  air  cleared  as  well. 

Mr.  D'Addario  testified  that  his  conversation  with  Ms.  Bawden  occurred 
before  he  had  read  the  second  article  in  Xtra,  following  the  reading  of  which  he 
was  faced  with  two  versions  of  the  incident.  He  found  it  improbable  that  Mr. 
Kirby,  accompanied  only  by  his  seriously  handicapped  girlfriend,  would  attack  four 
men  (as  reported  in  Xtra),  much  less  six  as  recounted  by  Ms.  Bawden.  The 
"logistics"  of  the  circumstances  together  with  the  repetition  of  false  allegations 
about  him  and  Mr.  Kopf  caused  him  to  tend  to  believe  her  version.  (See  Vol.  7,  pp. 
29  ff.)  Not  surprisingly,  he  was  getting  increasingly  annoyed  by  these  articles,  as 
was  Mr.  Kopf  (Vol.  4,  p  184). 

A  third  Xtra  article  published  on  April  17  relating  to  Mr.  Kirby's  having  been 
charged  with  assault  arising  out  of  the  second  incident  served  to  exacerbate  the 
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respondents  annoyance.  Reference  to  the  original  incident  was  repeated  and  the 
accused  was  again  referred  to  as  a  tenant  in  the  building.  It  was  said  that  he  "can 
no  longer  stay  at  88  Wellesley  Street  E"  and  that  "Belford  and  Grace  expressed 
relief  that  the  man  accused  of  assaulting  them  is  no  longer  living  in  their  building 
...  But  they  feel  that  the  building's  management  now  views  them  as  troublemakers. 
The  building's  owner,  Mr.  G  D'Addario,  has  indicated  that  he  is  annoyed  by  the 
publicity.  The  building  has  been  for  sale  for  some  time." 

While  it  was  undoubtedly  true  that  the  respondents  were  annoyed  and  that 
they  had  indeed  come  to  view  the  complainants  as  trouble  makers,  Mr.  D'Addario, 
who  had  had  no  discussions  with  that  newspaper  after  the  first  article,  had  not 
confided  that  sentiment  either  to  them  or  to  Xtra.  And,  although  his  building  had 
been  on  the  market  for  a  short  period  some  time  prior  to  these  events,  it  was  not 
for  sale  at  any  time  material  thereto  and  the  Commission  had  no  evidence  to  the 
contrary  other  than  Mr.  Kopf  s  impression  tliat  it  had  been  for  sale  during  the 
period  in  question.  In  contrast,  Mr.  D'Addario  referred  to  the  advertisements  he  had 
placed  and  withdrawn  and  there  is  no  reason  why  his  evidence  should  not  be 
accepted.  In  any  event,  it  was  not  for  him  to  prove  that  his  building  had  not  been 
for  sale.  Curiously,  had  the  building  in  fact  been  for  sale  the  adverse  publicity  in 
that  context  would  add  to  the  list  of  motives  other  than  discrimination  for  the 
actions  complained  of.  In  any  event,  that  third  article  added  fuel  to  the  fire,  and 
there  is  little  doubt  that  the  respondents  were  getting  fed  up  with  the  complainants. 

The  May  7th  Eviction  Notice  for  Late  Payment  of  Rent 

Mr.  D'Addario  was  out  of  the  City  in  early  May,  returning  on  the  5th  of  that 
month  to  find  in  his  mail  a  letter  from  Ms.  Bawden,  dated  May  1 ,  advising  that  she 
was  terminating  her  lease  effective  July  1,  1992,  owing  to  the  circumstances 
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involving  the  complainants.  (Exhibit  No.  25.)  He  also  found  in  his  mail  a  letter 
from  the  complainants  informing  him  that  they  would  be  late  in  paying  their  rent 
for  the  Month  of  May.  That  letter  (Exhibit  No.  4),  also  dated  May  1 ,  reads  as 
follows: 

Dear  Mr.D'Addano 

Due  to  the  unfortunate  circumstances  beyond  our  control,  one  of  our 
pension  cheques  has  been  lost  or  mislayed  (sic)  and  the  office  said  that  they  would 
put  a  tracer  on  the  cheque  within  2-3  weeks.  Sorry  for  the  inconvenience  but  the 
matter  is  out  of  our  control.  So  you  will  receive  rent  cheque  around  the  middle  of 
the  month  or  sooner.  Any  questions  please  call  us.  Bob  was  informed  of  this 
matter  and  advised  us  to  write  a  letter  to  you. 

Thanks  for  your  co-operation. 

While  it  was  agreed  by  all  of  the  parties  that  that  letter  had  been  delivered 
to  Mr.  Kopf,  their  evidence  as  to  the  surrounding  circumstances  was  incompatible, 
Mr.  Grace's  evidence  in  that  respect  being  as  follows  (Vol.  1,  pp.  70-72): 

Q.  Did  you  speak  to  Mr.  Kopf  or  did  Mr.  Belford  speak  to  Mr.  Kopf?  Can  you 
recall? 

A.  I  recall  it  being  Mr.  Belford. 

Q.  At  the  time  you  wrote  this  letter,  were  you  —  did  Mr.  Kopf  indicate  to  you  that 
you  might  receive  an  eviction  notice? 

A.  No,  sir,  he  did  not. 

Q.  Do  you  know,  did  he  think  that  is  —  or  did  he  ever  express  to  you  that  the  late 
payment  of  a  cheque  was  unacceptable? 

A.  Well,  what  had  happened  was  that  Terry  said,  "Will  this  be  sufficient  for  the 
landlord,"  and  Bob  Kopf  said,  "Well,  I  don't  know". 

Q.  Did  Mr.  D'Addario  ever  contact  you  prior  to  [your]  receiving  the  eviction 
notice  and  tell  you  that  you  would  be  receiving  one? 

A.  No,  sir,  he  did  not. 

Q.  Did  he  ever  tell  you  that  the  late  payment  of  rent  was  unacceptable? 
A.  No,  sir,  he  did  not. 

Q.  You  say  ~  and  I  take  you  back  to  the  complaint  again,  tab  1.  You  say  in 
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paragraph  7  on  the  second  page: 

"On  or  about  May  5th,  1992  I  made  a  telephone  call  to  Mr. 
D'addario  to  inform  him  verbally  about  the  delay  in  the  rent 
cheque." 

...  Now  do  you  recall  that  conversation? 
A.  No,  I  don't  really. 

Q.  Is  that  an  accurate  statement  in  your  Complaint?  ...  that  you  did  call  Mr. 
D'Addano? 

A.  I  may  have,  yes. 

Q.  But  you  are  saying  you  do  not  recall  exactly  what  was  discussed;  is  that  right? 
A.  No,  sir,  I  don't. 

The  interrogation  under  cross-examination  regarding  this  matter  was 
ows  (Vol.  3,  pp.  48-  52): 

Q.  You  gave  [the  May  1  letter]  to  Mr.  Kopf  in  person,  right?  ... 

A.  I  can't  remember  whether  I  gave  it  to  him  in  person  or  I  think  Terry  gave  it  to 
him  in  person. Terry  gave  it  to  him. 

Q.  Well,  if  I  can  refresh  your  memory  as  to  what  you  told  us  the  other  day,  was 
that  you  had  asked  him  whether  or  not  this  would  be  sufficient  and  he  said,  "I 
don't  know".  So,  were  you  there  for  that  or  weren't  you? 

A.  He  did  say  to  put  it  in  writing. 

Q.  Okay.  So,  you  first  talked  to  him  about  it? 

A.  Right. 

Q.  At  the  time  that  you  talked  to  him  about  the  fact  that  the  rent  was  going  to  be 
late,  you  asked  him  if  it  was  going  to  be  sufficient? 

A.  M'hm. 

Q.  I  take  from  that  you  asked  him  whether  or  not  the  note  to  Mr.  D'Addano  was 
going  to  be  sufficient.  So,  you  probably  had  the  note  with  you,  right? 

A.  Right.  ... 

Q.  You  recall  asking  him  whether  it  was  going  to  be  sufficient  and  he  said,  "I 
don't  know"? 

A.  Right. 

Q.  So,  you  remember  being  there  then,  right? 
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A.  Yes. 

Q.  Okay.  Now,  it  was  your  evidence  that  at  the  time  he  did  not  indicate  anything 
about  a  policy,  about  the  fact  that  if  you  were  going  to  be  that  late  you  are  going 
to  get  an  eviction  notice? 

A.  I  don't  remember  that  at  all,  sorry. 

Q.  Okay.  It  was  Mr.  Kopf s  evidence  that  when  you  approached  him  about  your 
rent  being  late,  maybe  as  much  as  three  weeks,  that  he  automatically  told  you  that, 
"It's  fine,  but  don't  be  surprised,  you're  going  to  get  an  eviction  notice.  It's 
standard  procedure  just  to  start  things  rolling,  but  —  the  process  going,  but  if  you 
pay  then  within  a  certain  amount  of  time  it  will  be  just  filed".  Do  you  recall  that? 

A.  Are  you  saying  it's  possible  it  could  have  happened,  but  I  may  not  recall  it? 

Q.  Yes,  that's  right. 

A.  Yes. 

Q.  It  is  possible  that  Mr.  Kopf  told  you  that? 
A.  It's  possible,  but  I  don't  recall  it.  ... 

Q.  Okay.  Because  his  evidence  is  that  he  did,  and  that  you  were  not  satisfied  with 
that  and  so  that  is  when  he  referred  you  to  Mr.  D'Addario.  Does  that  sound  right? 
...  since  you  were  not  satisfied  with  that,  the  fact  that  you  were  going  to  get  an 
eviction  notice,  he  said,  "Don't  talk  to  me,  talk  to  Mr.  D'Addario".  ...  Did  he  not 
refer  you  to  Mr.  D'Addario? 

A.  I  don't  remember  that. 

Q.  It  is  Mr  Kopf  s  evidence  that  at  that  point  that  he  told  you  about  the  standard 
procedure  that  they  have,  that  you  would  be  getting  an  eviction  notice,  that  you 
started  yelling  at  him  that  he  was  —  that  the  only  reason  you  were  getting  it  is  that 
was  going  to  be  the  case  because  you  were  gay,  because  you  have  AIDS.  Do  you 
recall  doing  that? 

A.  No. 

Q.  At  that  point  he  said,  "I  don't  want  to  deal  with  it,  speak  to  Mr.D'addario". 
A.  No,  I  don't  remember  that  at  all.  ... 

Q.  Yes,  Okay,  so  then  it  is  your  evidence  that  it  just  did  not  happen  at  all?  Could 
not  have  happened? 

A.  Right. 

Mr.  Belford's  evidence  regarding  the  May  1st  letter  is  as  follows  (Vol.  3,  pp. 

ff.): 
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Q.  Do  you  recall  if  Mr.  Kopf  said  anything  to  you  when  you  delivered  this  letter 
to  him? 

A.  Bob  came  out  of  his  door.  We  were  in  the  lobby,  I  believe.  We  were  in  the 
elevator  area  and  David  and  I  were  both  talking  to  him.  He  seemed  a  bit  cold,  a 
bit  frustrated  at  that  time,  and  I  had  handed  him  that  note  and  I  said,  "Bob,  here's 
the  letter  that  you  required".  I  gave  it  to  him.  We  tried  to  be  very,  very  cordial 
with  him,  to  do  exactly  what  he  wanted  us  to  do.  We  shook  his  hand.  I  patted  him 
on  the  shoulder,  "I  hope  this  will  be  okay,  Bob.  Thank  you.,"  and  he  seemed  to 
have  gotten  mad  all  of  a  sudden  and  frustrated  about  something.  He  took  the  letter 
and  walked  away.  ...  He  had  a  lot  of  anger  in  his  eye  and  —  just  a  lot  of  anger  in 
him.  I  mean,  I  tried  to  do  —  was  being  as  polite  as  I  could  be  and  do  what  he 
wanted  me  to  do  and  that's  what  I  did.  You  know,  we  were  close  talking  to  each 
other  and  he  seemed  to  brush  away  and  had  so  much  anger  in  him  at  that  time. 
I  don't  know  —  in  fact,  I  had  said  to  Dave,  I  said,  "What's  eating  him?  What  did 
I  say  that  was  wrong?  What  did  I  do  that  was  wrong?"  ...  I  remember  patting  him 
on  the  shoulder  and  trying  to  extend  my  hand,  so  that  this  is  what  we  want  and 
he  just  backed  off.  ... 

Q.  Did  he  say  anything  when  he  backed  off? 

A.  He  said  words  like,  "Go  away"  or  something  like  that.  Then  he  stormed  ~  took 
the  paper  and  walked  away  and  went  into  his  apartment.  That's  when  I  was  out 
in  the  hall  with  David  and  I  said  to  David,  "What's  eating  him?" 

Paragraph  4  of  both  of  the  complaints  alleges  that:  "Since  the  time  Bob  Kopf 
discovered  that  the  person  who  assaulted  me  is  a  friend  of  his,  Bob  Kopf  has  been 
verbally  abusive  to  me  whenever  I  enter  or  leave  the  apartment  such  as  calling  me 
'cocksucker',  'yo-yo'  and  'fucking  asshole'."  Although  the  complainants  had  testified 
that  that  "discovery"  occurred  shortly  after  the  February  incident,  Mr.  Belford's 
testimony  indicated  that  the  abusive  language  began  not  as  early  as  thus  alleged, 
but  towards  the  end  of  April  or  at  the  beginning  of  May.  (Vol.  3,  p.  106).  That 
being  so,  one  may  wonder  why  the  complainants  approached  Mr.  Kopf  with  the 
note  in  the  manner  described,  patting  him  on  the  shoulder,  reaching  for  his  hand 
to  shake  it,  and  being  as  cordial  as  they  possibly  could  be.  And  one  may  wonder 
as  well  why  that  encounter  ended  with  Mr.  Kopf  simply  telling  them  to  "go  away" 
without  adding  unpleasant  names  to  their  dismissal. 
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According  to  their  complaints,  Mr.  Grace  called  Mr.  D'Addario  on  or  about 
the  5th  of  May  to  discuss  the  late  rent  situation.  Although  Mr.  Grace  could  not 
remember  making  that  call,  let  alone  what  might  have  been  said,  Mr.  Belford 
testified  that  he  was  present  but  could  not  "really  recall  specifically  anything.  It 
was  a  follow-up  phone  call."  When  asked  whether  as  a  result  of  that  call  Mr.  Grace 
had  said  that  the  landlord  was  going  to  send  an  eviction  notice,  he  replied  "No". 
(Vol.  3,  p.  116.) 

Mr.  D'Addario's  account  of  this  conversation  and  what  he  did  as  a  result  of 
it  is  of  such  importance  in  relation  to  his  May  7th  letter  to  the  complainants  that 
it  must  be  set  out  virtually  in  full.  That  account,  which  was  unshaken  by  a  lengthy 
cross-examination,  begins  at  page  38  of  volume  7,  as  follows: 

It  was  Mr.  Grace  who  called  me.  I  don't  know  if  it  was  in  the  morning  of 
May  5th  or  May  6th,  I  cannot  be  certain  about  it.  He  called  me  to  ask  me  if  I  had 
received  his  letter  and  to  ask  me  for  my  comment  on  it.  I  told  him  that  indeed  I'd 
received  the  letter,  but  since  they  were  going  to  be  late  as  he  indicated  by  two  or 
three  weeks,  we  were  going  to  issue  an  eviction  notice  as  is  our  standard 
procedure,  explaining  that  it  was  just  a  precaution,  just  to  be  sure  that  we  do 
receive  the  payment  in  a  certain  amount  of  time. 

The  reaction  was  wild.  I  received  —  first  of  all  there  was  a  statement,  "We 
have  the  right  to  be  late  two  weeks".  Then  he  went  on  to  say,  "You're  doing  this 
because  you're  against  gays.  You're  homophobic.  We  know  about  this.  You  and 
your  management  you're  homophobic  and  the  eviction  is  only  justified  by  this  — 
on  the  ground  that  you're  homophobic."  The  tone  was  yelling. 

I  did  manage  to  tell  him  that  in  two  or  three  weeks  —  the  two  weeks  he 
was  referring  to  must  have  been  some  information  regarding  the  eviction  notice. 
If  he  received  an  eviction  notice,  the  eviction  notice  states  that  you  have  two 
weeks  time  —  the  tenant  has  two  weeks  to  make  the  payment  and  the  proceeding 
stops,  which  would  have  been  the  case  in  this  case.  If  they  had  paid  in  two  or 
three  weeks  or  he  indicated  that  he  was  going  to  be  before  the  middle  of  the 
month,  I  said  there  is  no  reason  to  be  concerned.  Because  once  I  received  the 
payment,  the  entire  thing  is  put  away  and  the  entire  case  closed.  My  explanation 
did  not  satisfy  and  he  pressed  on  with  his  screaming  and  his  charges  that  I  was 
homophobic.  ...  I  tried  to  reason.  I  tried  to  explain  that  this  had  nothing  to  do  with 
this  particular  situation.  This  is  the  way  we  normally  proceed.  We  send  this  and 
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not  to  worry,  if  he  pays  that's  the  end  of  it.  ...  my  reviewing  Bob  of  this  incident 
[the  conversationjtook  place  immediately  soon  after  on  the  phone  call.  It  was  at 
this  point  —  first  of  all  I  explained  to  Bob  the  kind  of  accusation  and  he  noticed 
that  I  was  extremely  upset  because  of  the  seriousness  of  the  accusation.  I  never 
been  accused  of  being  homophobic.  I  didn't  know  what  was  homophobic  to  start 
with. 

I  explained  to  Bob  about  what  had  gone  on  with  this  conversation  and  I 
found  that  Bob  was  extremely  upset  himself.  He  told  me  of  what  had  been  the 
reaction  when  he  had  to  —  when  they  first  approached  him  to  tell  him  that  they 
were  going  to  be  late.  He  had  explained  what  was  the  company  policy.  As  soon 
as  he  said  that  the  company  policy  is  to  give  notice  of  eviction  after  a  week  or  so, 
they  had  been  yelling  and  screaming  insulting,  using  abusive  words.  That  was  the 
way  he  expressed  it,  very  abusive.  ... 

I  was  told  by  Bob  not  only  of  the  abuse  at  this  time,  he  told  me  of  the 
incidents  which  had  taken  place  in  February  soon  after  Grace  and  Belford  had 
moved  into  the  building.  On  one  occasion,  they  went  ahead  and  kissed  his  hand. 
Another  one,  blowing  kisses.  Bob  became  very  stern  towards  me.  He  felt  that  I 
had  to  stop  all  this.  He  was  being  harassed  on  the  job.  Before  he  never  paid  too 
much  attention  to  what  went  on  with  this  kissing  incidents.  He  told  them,  "Stop 
it.  I  do  not  appreciate  it.  That's  the  end  of  it."  But  now,  Bob  was  very  tense 
because  of  the  continuous  of  accusation  he  had  received  on  the  newspaper. 

He  told  me  of  the  violence  of  reaction  which  he  had  faced  when  at  the  end 
of  March  he  had  went  —  after  he  had  read  the  article  he  had  spoken  to  Grace  and 
Belford  to  say,  "I  read  the  article.  I  didn't  appreciate  what  was  written  there.  We 
feel  that  you  fed  this  information,  because  who  else  would  give  all  this 
information."  Bob  said  that  again  they  abused  ~  immediately  abusive  words  were 
thrown  at  him.  ... 

So  Bob  vented  all  this  frustration  on  me.  I  was  upset,  but  now  I  found  in 
Bob  somebody  who  was  even  more  upset  than  me.  Because  he  said,  "I  have  to 
endure  this.  I've  been  enduring  this  now  for  months.  This  has  to  stop,  because  I 
cannot  put  up  with  this  situation.  It's  a  constant  harassment." 

So,  the  exchange  with  Bob  was  very  revealing.  Here  I  was  finding  my 
employee  who  told  me,  "I'm  harassed  and  you  better  do  something".  So,  while  my 
exchange  were  kind  of  filtered,  most  of  them  taking  place  on  the  phone,  Bob  was 
there,  live,  exchanging  comments  directly  face-to-face.  He  was  shout  at.  He  was  - 
-  use  abusing  words  and  he  didn't  like  it  at  all. 

Mr.  Kopf s  testimony  regarding  the  matters  alluded  to  in  Mr.  D'Addario's 
testimony  runs  from  pages  187  to  the  end  of  volume  4  and  continues  into  volume 
5.  Again,  I  feel  it  necessary  to  set  out  much  of  that  testimony,  I  will  refrain  from 
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setting  out  his  further  testimony  regarding  this  aspect  of  the  case  that  will  be  found 
elsewhere  in  the  transcript  (Vol.  6,  pp.  15  -17,  and  Vol.  7,  p.  227.)  What  follows 
begins  with  his  response  to  a  question  as  to  when  the  incident  of  the  "blowing  of 
the  kiss"  occurred: 

A.  It  was  one  of  the  times  —  you  know,  it  was  the  first,  second  time  I  was  up 
doing  some  repairs,  and  whatever  it  was  they  were  both  pleased  that  I  responded 
quickly  and  got  the  repairs  done,  whatever  it  was.  In  saying  thanks  as  we  were  at 
the  door  Mr.  Grace  shook  my  hand,  which  is  a  gesture  that  is  common,  and  he 
turned  my  hand  over  and  kissed  it,  bowed  gracefully  and  like  that.  So  I  said, 
"Look,  hey,  that's  not  my  style.  Take  it  easy,"  and  that  was  it.  They  both  smiled, 
I  smiled  and  we  walked  away.  I  don't  know  if  it  was  the  exact  next  time  I  was  up 
or  the  time  after,  but  within  a  matter  of  a  week  or  two  at  the  very  most,  I  did 
some  more  repairs,  and  as  I  was  leaving  again  both  came  to  the  door  and  thanked 
me.  As  I  started  walking  down  the  hall  Mr.  Grace  calls,  "Bob",  and  as  I  turned  he 
ceremoniously  blew  a  kiss  with  a  wave  of  his  hand.  ...  I  stopped  in  my  tracks, 
walked  back  to  the  two  and  I  said,  "Look  fellas,  this  is  the  second  time.  This  is 
not  —  you're  making  me  uncomfortable.  This  is  not  the  way  I  like  to  see  things 
done.  Please  don't  do  it  again."  They  both  said  yes,  and  as  far  as  I  was  concerned 
that  was  the  end  of  it. 

Q.  Did  you  report  this  incident  to  Mr.  D'Addario  at  the  time? 

A.  No.  No,  I  didn't  see  any  need  of  that  because  that's  my  job,  just  to  handle  the 
small  things,  and  make  Mr.  D'Addario  aware  of  the  larger  and  expensive  things. 

Q.  Did  you  bring  it  to  his  attention  at  any  other  time? 

A.  Oh,  yes.  It  started  coming  out  and  then  once  we  had  received  the  phone  call 
from  them  about  their  rent  cheque  — 

Q.  Now,  would  that  have  been  the  first  time  you  brought  it  to  his  attention? 
A.  Yes. 

Q.  Can  you  tell  me  why  you  did  so  at  that  time? 

A.  At  that  time  a  lot  of  things  had  come  to  light.  Mr.  D'Addario  of  course  had  a 
very  belligerent  phone  call  from  them.  ...  He  told  me  they  cursed  at  him  and  said 
they  wouldn't  listen  to  his  side  of  the  story,  and  they  said  they  had  this  right.  They 
said  they  could  be  as  late  as  they  wanted,  they  had  two  weeks,  14  days  or 
something.  Mr.  D'Addario  was  very  put  out.  He  was  accused  of  bullying  —  now, 
I'm  not  sure,  but  I  know  there  were  accusations  in  the  phone  calls  is  the 
impression  I  got  when  I  was  talking  to  Mr.  D'Addario.  This  is  my  memory.  In  the 
meantime  the  papers,  the  ads  had  been  out,  two  or  three  of  them  at  that  time. 
Again,  they  kept  continuously  flashing  our  name  and  the  address  in  them.  When 
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I  had  reminded  them  that  the  rent  was  late,  they  got  a  little  grouchy  and  —  I  forget 
just  the  exact  words,  but  it  was  something  similar  to,  "We  have  the  right  to  pay, 
and  we  don't  want  to  hear  any  of  you  —  anything  from  you  about  it."  I  told  them, 
call  the  landlord  and  let  him  know.  I  tried  to  be  reasonable  with  them  They  were 
semi-belligerent.  I  wouldn't  say  they  were  actually  screaming  and  yelling  in  the 
hall  at  the  time,  but  I  just  told  them  as  quick  as  I  could  to  write  a  letter  to  the 
landlord  and  it  would  be  handled  from  there.  There  would  probably  be  an  eviction 
notice,  because  that's  standard  after  —  they  had  told  me  it'd  be  two,  three  weeks 
is  what  they  had  said  before  they'd  pay  the  rent.  I  said  there'd  definitely  be  an 
eviction  notice.  ... 

Q.  Why  did  you  decide  to  bring  this  incident  [the  hand  kissing,  and  the  blowing 
of  a  kiss]  to  Mr.  D'Addario's  attention  in  May? 

A.  Basically  because  it  changed  in  weight.  As  a  separate  incident  it  had  no  weight. 
In  relation  to  all  the  other  things,  it  held  a  lot  of  weight  as  to  their  disregard  for 
other  people's  feelings,  is  probably  the  gentlest  way  I  could  put  it.  At  that  time, 
again  I  was  still  not  angry  with  these  people  or  anything.  I  was  just  a  bit  put  out 
and  quite  annoyed.  ...  [The  examination-in-chief  was  adjourned  and  resumed  the 
next  day  (Vol  5,  p.  3)]  ...Basically  we  were  discussing  the  incidents  of  the 
newspaper  articles,  phone  calls  Mr.  D'Addario  had  received  from  the  two,  and  in 
general  we  started  just  discussing  the  whole  situation,  and  at  that  point  I  felt  that 
the  incident  was  relevant  to  the  other  things  that  had  occurred  since.  ...  Because 
there  were  threats  of  being  homophobic,  or  accusations  of  being  homophobic,  and 
that  we  weren't  doing  the  right  things,  we  were  bad  people  and  so  forth  in  that 
nature,  and  just  to  lend  credence  to  support  some  of  the  other  actions  that  they  had 
done,  I  explained  what  happened  to  me.  I  told  them  I  did  feel  uncomfortable  now, 
because  it  was  holding  more  weight  in  my  mind  than  it  did  at  the  time  it 
happened. 

Q.  What  was  Mr.  D'Addario's  response  when  you  told  him? 

A.  That  again,  it  just  developed  into  a  complete  package  and  he  was  very  unhappy 
about  it  and  he  said  he'd  do  something  to  try  to  straighten  it  out.  ... 

Q.  You  mentioned  that  there  were  accusations  that  you  are  homophobic.  What 
accusations  are  you  referring  to? 

A.  Ones  in  the  newspaper.  Also,  when  I  had  given  him  the  —  when  I  was  talking 
to  him  about  the  rent,  they  didn't  have  to  use  the  word  "homophobic"  or  anything 
like  that,  but  just  that,  "Oh,  you  guys  are  against  anybody  who's  different:. 
Something  similar  to  that.  The  wording  isn't  ~  it  wasn't  overly  strong,  but  again 
these  small  little  things  added  up  and  started  showing  to  me  more  --  you  know, 
had  more  weight  to  them. 


The  Commission's  position  had  been  that  other  tenants  who  had  been  late 
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paying  their  rent  had  received  no  eviction  notice,  and  that  serving  such  a  notice  on 
the  complainants  was  differential  treatment  based  on  their  sexual  orientation. 
However,  Mr.  D'Addario  explained  that,  although  entitled  to  serve  such  a  notice 
immediately  if  the  rent  was  not  paid  on  the  first  of  the  month,  it  was  his  policy  and 
practice  to  wait  until  the  7th  before  doing  so.  When  payment  was  late  Mr.  Kopf 
would  remind  the  tenant;  but  if  the  rent  was  not  paid  by  the  7th  of  the  month  then 
an  eviction  notice  would  be  issued  in  order  to  set  the  process  in  motion  regardless 
of  what  explanation  (if  any)  was  made,  or  when  it  was  made,  as  to  why  the  rent 
would  be  paid  later  than  that. 

Whereas  all  the  tenants  called  by  the  Commission  testified  that  they  had  been 
late  in  paying  their  rent,  they  had  in  fact  only  been  a  couple  of  days  late  and  had 
paid  promptly  before  the  7th  when  reminded  by  the  superintendent.  Other  witnesses 
(who  were  heterosexual)  who  had  been  more  than  seven  days  late  had  received 
eviction  notices  even  though  they  had  explained  beforehand  that  they  would  be  late, 
and  they  had  been  told  of  the  landlord's  practice  or  policy  in  that  regard. 

It  appears  that  the  Commission  knew  or  ought  to  have  known  from  prior 
proceedings  and  its  own  investigations  that  that  was  the  landlord's  stated  policy, 
and  a  proper  prior  interrogation  of  its  own  witnesses  would  have  revealed  that  they 
had  been  dealt  with  in  accordance  with  that  policy.  And  when  the  respondents 
brought  records  for  the  purpose  of  establishing  the  conformity  of  the  landlord's 
practice  to  his  policy  and  his  concern  about  growing  vacancies,  these  were  taken 
away  to  see  if  they  might  supply  the  evidence  that  had  been  wanting  all  along. 
Upon  analysis  a  few  dubious  fresh  cases  were  culled  from  several  years  of  records 
to  which  the  Commission  had  access  before  deciding  to  proceed  with  a  hearing. 
However,  for  each  of  these  cases  as  well  incontrovertible  evidence  of  compliance 
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with  the  policy  was  provided,  as  it  could  have  been  to  the  investigating  officer  in 
the  first  place  had  the  Commission  thought  to  ask. 

In  final  argument,  being  unable  to  refer  to  a  single  incident  in  support  of 
such  a  contention,  counsel  for  the  Commission  nonetheless  tried  to  piggy-back  the 
eviction  notice  on  the  accompanying  letter  as  evidence  of  discrimination  by  saying 
that  "the  May  7th  letter  and  the  eviction  notice  clearly  demonstrates  them  [the 
complainants]  being  singled  out  because  of  their  sexual  orientation."  (Vol  13,  p.  67; 
emphasis  added.)  In  my  view,  not  only  is  it  beyond  question  that  the  eviction 
notice  was  in  no  way  discriminatory,  but  there  was  no  reasonable  basis  for  the 
Commission  ever  to  have  alleged  that  it  was.  That  aspect  of  this  case  alone 
extended  this  hearing  by  a  very  substantial  period. 

Returning  to  the  events  that  occurred  between  the  time  Mr.  Kopf  was  told 
that  payment  would  be  two  or  three  weeks  late  and  the  delivery  of  the  eviction 
notice,  having  regard  to  the  marked  deterioration  in  the  relationship  of  the  parties 
as  can  be  seen  from  the  evidence  of  both  sides,  I  find  it  incredible  that  the 
respondents  would  not  have  told  the  complainants  that  they  would  get  an  eviction 
notice.  On  the  one  hand,  they  say  they  did.  On  the  other  hand,  Mr.  Grace  says  in 
examination-in-chief  that  he  was  not  told  anything  about  an  eviction  notice  prior 
to  writing  his  May  1  st  letter,  but  that  he  cannot  even  remember  making  the  call  to 
Mr.  D'Addario  to  which  his  own  complaint  makes  reference  and,  while  Mr.  Belford 
remembers  that  that  call  was  made,  he  cannot  remember  what  was  discussed, 
although  he  is  prepared  to  respond  "No"  to  counsel's  leading  question  as  to  whether 
following  that  call  Mr.  Grace  said  anything  about  an  eviction  notice.  But  in  cross- 
examination  Mr.  Grace  admitted  that  "It's  possible,  but  I  don't  recall  it."  The 
evidence  of  the  respondents  regarding  this  point  is  clear  and  consistent,  whereas 
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that  of  the  complainants  is  confused,  hesitant  and  incompatible  with  proven 
practices  to  which  the  making  of  an  exception  in  their  case  would  seem  to  border 
on  the  preposterous.  1  have  no  doubt  whatsoever  that  the  complainants  were  told 
about  the  eviction  notice,  their  denial  of  which  indicates  on  a  balance  of 
probabilities  that  the  respondents'  description  of  their  reaction  to  having  been  so 
told  must  be  seen  as  substantially  correct.  And  this  sets  the  stage  for  any 
understanding  of  Mr.  D'Addario's  letter  of  May  7th  that  accompanied  the  eviction 
notice,  and  of  his  letter  of  May  8th  to  all  the  tenants  of  88  Wellesley  Street. 

The  Letter  of  May  7th 

I  come  at  last  to  the  letter  of  May  7th  to  which  such  frequent  reference  has 
already  been  made.  It  reads  as  follows: 

Dear  Mr.  Grace  &  Belford 

Re:  your  lease  of  apt.  #206, 
88  Wellesley  E. 

Attached  is  a  notice  of  eviction  for  not  payment  of  rent.  I  would  like  to  remind 
you  that  I  pay  my  mortgage  on  the  first  of  the  month  and  I  expect  payment  of  rent 
by  my  tenants  on  time  so  that  I  can  meet  my  obligations. 

I  wish  also  to  clarify  that  should  you  decide  to  vacate  or  in  case  you  are  indeed 
evicted,  you  are  liable  for  payment  of  rent  till  your  lease  expires  on  Jan  31,  93. 

I  also  wish  to  let  you  know  that  the  tenant  from  apartment  #  708  is  moving  out 
in  view  of  the  incidents  involving  her  boyfriend  and  the  two  of  you  together  with 
the  gay  community  as  a  whole. 

I  have  made  abundantly  clear  that  I  have  no  intention  of  getting  involved  in 
personal  disputes  specially  whenever  such  incident  have  connotation  of  sexual 
preferences.  The  police  are  the  ones  who  get  involved  in  such  cases  and  I  would 
act  only  when  a  party  has  been  found  guilty  of  unacceptable  behaviour. 

But  I  would  like  to  make  clear  that  I  do  not  view  as  normal  and  acceptable  a 
behaviour  displayed  by  one  of  you  with  the  superintendent  Bob,  where  repeatedly 
your  being  gay  was  being  displayed  in  a  vulgar  fashion  so  that  the  entire  world 
would  see  your  sexual  orientation.  Vulgarity  is  not  accepted  within  the  walls  of 
my  building  except  for  the  privacy  of  your  apartment. 
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Furthermore  I  regard  your  hysterical  reaction  to  the  altercation  which  took  place 
in  the  lobby  not  as  a  concern  of  defenceless  individuals  being  attacked  by  a  brute, 
but  as  an  attempt  of  gaining  notoriety  in  the  gay  community. 

The  superintendent  Bob  would  indeed  provide  a  testimony,  if  requested,  to  the 
effect  that  you  display  a  constant  loud  mouth  behaviour  of  your  sexual  preference 
which  can  indeed  be  very  irritating  to  the  person  being  addressed  by  you. 

If  the  departure  of  the  tenant  from  #708  were  to  result  in  a  financial  loss,  I  will 
ask  legal  advice  about  the  feasibility  of  obtaining  financial  compensation  from  the 
two  of  you  on  the  ground  mentioned  above. 

I  hope  this  letter  would  be  of  help  to  you  in  knowing  where  you  stand  on  the 
above  issues  in  front  of  me,  your  landlord. 

(Signature) 

MERCEDES  HOMES  per  G.  DADDARIO 

That  letter,  which  I  find  rather  intemperate,  must  be  read  in  the  light  of  the 
circumstances  that  generated  it.  It  is  written  in  apparent  anger  and  frustration,  and 
it  was  written  by  one  whose  mother  tongue  is  not  English  »  a  disadvantage  that 
counsel  said  provides  no  excuse  because  Mr.  D'Addario  had  indicated  that  he  had 
had  his  daughter,  a  university  student,  read  it  over  for  him.  Although  not  published 
by  its  author  to  any  third  party,  the  complainants  saw  fit  to  slide  copies  of  that 
letter  under  the  doors  of  the  other  tenants  of  the  building  and  to  provide  Xtra  with 
a  copy  for  inclusion  in  its  fourth  article  regarding  this  matter,  published  on  May 
15th.  (Exhibit  18(d).)  Following  a  review  of  all  that  it  had  printed  earlier,  this  latest 
article  went  on  to  deal  with  the  May  7th  letter,  stating  at  one  point  that: 

When  asked,  Kopf  told  Xtra  that  one  of  the  men  had  seized  his  (Kopf  s)  hand  and 
kissed  it,  and  another  time  had  blown  a  kiss  in  his  direction.  "If  they  feel  they  can 
flagrantly  demonstrate  their  sexuality,  I  think  they  are  wrong  and  so  does  the 
landlord,"  he  said. 

It  is  the  Commission's  contention  that:  (Vol.  13,  p.  36): 

...  the  May  7th  letter  is  discriminatory  in  three  ways.  First  of  all,  it's 
discriminatory  by  the  fact  that  the  letter  was  written  at  all.  Secondly,  the  attempted 
eviction  accompanying  the  letter  was  a  discriminatory  act,  by  sending  the  notice. 
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And  thirdly,   the   very   contents  of  the   letter  and  the   langauge   used  is 
discriminatory. 

In  my  view,  the  first  of  these  assertions  is  completely  unfounded.  Since 
writing  an  undelivered  letter  can  be  of  no  offence,  this  assertion  must  be  taken  to 
mean  that,  regardless  of  its  content,  the  mere  delivery  of  this  letter  was  in  the 
circumstances  discriminatory.  It  is  true  that  no  one  else  who  received  an  eviction 
notice  for  late  payment  of  rent  had  received  an  accompanying  letter  of  any  kind. 
However,  that  was  not  because  of  their  different  sexual  orientation;  indeed,  the  list 
of  persons  who  received  eviction  notices  without  accompanying  letters  included 
homosexual  tenants.  Rather,  it  was  because  these  other  tenants  had  not  done  (or 
been  perceived  to  have  done)  anything  to  occasion  the  writing  of  such  an 
accompanying  letter.  Neither  homosexuality  nor  heterosexuality  confers  an 
immunity  to  charges  of  misbehaviour,  and  I  cannot  accept  the  assertion  that 
regardless  of  possibly  warranting  circumstances  the  delivery  of  the  letter  was  in  and 
of  itself  a  discriminatory  act. 

I  find  the  second  assertion  equally  unfounded.  Even  if  it  were  held  that  the 
"attempted  eviction"  was  a  discriminatory  act,  this  would  not  of  itself  establish  that 
the  May  7th  letter  was  discriminatory.  It  would  remain  necessary  to  examine  the 
letter  itself  in  order  to  so  characterize  it.  And,  of  course,  there  was  no  "attempt  to 
evict"  the  complainants,  the  serving  of  the  eviction  notice  being  but  a  formal 
requirement  to  be  met  in  order  to  follow  through  in  a  timely  way  in  the  event  that 
eviction  does  become  necessary,  its  apparent  purpose  being  to  protect  tenants  by 
providing  an  opportunity  to  redeem  their  situation.  In  any  event,  I  have  already 
indicated  that  in  my  opinion  the  serving  of  the  eviction  notice  on  the  complainants 
was  not  differential  treatment,  and  its  contemporaneous  service  is  not  a  "second 
way"  in  which  the  letter  is  discriminatory. 
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And  thus  we  come  to  "the  veiy  contents  of  the  letter  and  the  langauge  used" 
therein,  the  first  allegedly  discriminatory  paragraph  of  which  is  (emphasis  added): 

I  have  made  abundantly  clear  that  I  have  no  intention  of  getting  involved  in 
personal  disputes  specially  [not  "only"]  whenever  such  incident  have  connotation 
of  sexual  preferences.  The  police  are  the  ones  who  get  involved  in  such  cases  and 
I  would  act  only  when  a  party  has  been  found  guilty  of  unacceptable  behaviour. 

On  its  face  this  proclaims  a  refusal  to  get  involved  in  personal  disputes  of 
any  kind  and,  whether  contrary  to  landlord  and  tenant  law  or  not,  that  is  not 
discriminatory.  A  landlord  who  refuses  to  get  involved  in  any  personal  disputes  is 
not  through  the  use  of  a  gratuitous  reference  to  sexual  orientation  thereby  less 
involved  in  the  disputes  of  homosexuals  than  in  those  of  heterosexuals  in  respect 
of  whose  disputes  also  he  is,  ex  hypothesi,  not  involved  at  all.  Zero  involvement 
is  neither  more  nor  less  than  zero  involvement  regardless  of  the  emphasis  with 
which  it  is  predicated  of  any  particular  class  of  case.  While  that  is  a  technical 
interpretation  of  the  paragraph  upon  which  I  place  no  particular  reliance,  I  mention 
it  because  I  find  much  of  the  Commission's  argument  narrowly  based  on  an  attempt 
to  construe  the  letter  with  insufficient  regard  to  its  ambient  circumstances. 

Counsel  describes  the  paragraph  as  "a  clear  statement  from  Mr.  D'Addario 
that  he  considers  any  dispute  involving  sexual  orientation  something  that  is  beyond 
him.  Even  if  it  involves  the  safety  of  the  tenants,  as  in  this  case,  he's  not  going  to 
get  involved."  (Vol.13,  p.  43.)  Of  course,  having  regard  to  the  meaning  of 
"specially",  that  is  not  what  he  wrote;  and,  on  the  basis  of  the  evidence,  it  is  not 
what  he  meant  (which,  this  not  being  a  case  of  libel,  is  the  vital  question)  nor  what 
in  my  view  the  complainants  ought  reasonably  to  have  thought  he  meant  (their 
interpretation,  even  if  reasonable,  not  being  determinative  in  any  event). 

In  fact,  as  soon  as  he  was  informed  of  the  incident  Mr.  D'Addario  did  get 
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involved  in  the  dispute  between  the  complainants  and  Messrs  Kirby  and  Bowe.  He 
called  Mr.  Kopf  and  ascertained  that  he  had  already  been  apprised  of  it.  His 
superintendent  then  made  inquiries  and  identified  one  of  the  suspects  and  reported 
that  information  to  the  complainants  so  that  charges  could  be  laid.  Mr.  D'Addario 
attempted  to  reach  Ms.  Bawden  to  suggest  that  she  keep  her  boyfriend  away,  and 
he  finally  was  able  to  do  that.  He  explained  to  the  complainants  from  the  start,  and 
repeatedly  thereafter  (making  it  "abundantly  clear"),  that  he  could  not  evict  Ms. 
Bawden  without  a  conviction  of  her  boyfriend.  He  explained  in  his  own  way  (but 
clearly)  that  what  he  meant  by  "specially  whenever  such  incident  have  connotation 
of  sexual  preferences"  was  that  the  increased  gravamen  of  the  alleged  offence 
occasioned  by  the  charge  that  it  was  motivated  by  hatred  of  homosexuals  called  for 
a  proportionately  increased  posture  of  caution  on  his  part  with  respect  to  getting 
involved  in  the  sense  of  evicting  someone  on  the  basis  of  an  as  yet  unproved 
accusation.  He  was,  as  he  said,  and  as  the  complainants'  own  testimony  indicated, 
already  involved,  their  complaint  being  as  to  the  sufficiency  of  that  involvement. 
And  what  he  testified  he  meant  by  his  clumsy  allocution  is  supported  by  his  next 
sentence:  "The  police  are  the  ones  who  get  involved  in  such  cases  and  I  would  act 
only  when  a  party  has  been  found  guilty  of  unacceptable  behaviour."  This  shows 
that  he  regards  the  alleged  assault  as  a  police  matter  that  (in  light  of  the  entire 
evidence)  pre-empted  his  further  involvement  by  way  of  eviction  proceedings 
(which  is  obviously  what  the  word  "act"  refers  to),  but  that  he  would  indeed  get 
"involved"  in  the  sense  of  acting  to  evict  (as  the  complainants  had  been  clamouring 
for  him  to  do)  provided  the  accused  party  was  found  guilty.  This  was  the  position 
he  had  maintained  all  along. 

Counsel  for  the  Commission  then  turned  to  the  next  paragraph  of  the  letter 


74 


which  reads  as  follows: 

But  I  would  like  to  make  clear  that  I  do  not  view  as  normal  and  acceptable  a 
behaviour  displayed  by  one  of  you  with  the  superintendent  Bob,  where  repeatedly 
your  being  gay  was  being  displayed  in  a  vulgar  fashion  so  that  the  entire  world 
would  see  your  sexual  orientation.  Vulgarity  is  not  accepted  within  the  walls  of 
my  building  except  for  the  privacy  of  your  apartment. 

I  was  cautioned  that,  in  considering  this  passage,  I  should  "pay  careful 
attention  to  the  wording  of  the  letter",  presumably  because  its  literal  meaning  is  all 
that  matters  in  determining  whether  it  is  discriminatory,  any  explanation  as  to  what 
was  actually  meant  being  (in  the  Commission's  view,  it  seems)  relevant  only  to  the 
issue  of  justification.  And  what  is  it  that  we  are  to  take  as  the  clear  meaning  of  the 
paragraph  untrammelled  by  extraneous  evidence  as  to  what  its  writer  meant?  The 
question  posed  to  me  is,  "What  is  Mr.  D'Addario  saying  [as  opposed  to  meaning] 
here?"  And  the  answer  urged  upon  me  is  this  (Vol.  13,  p.  44-45): 

He  is  clearly  saying  that  he  considers  the  sexual  orientation  and  conduct  of  the 
Complainants  to  be  vulgar,  and  that  this  vulgarity  is  not  acceptable  unless  you're 
going  to  do  it  in  your  apartment.  ...  The  inference  is  clear.  The  Complainants 
should  not  be  entitled  to  let  anyone  know  what  their  sexual  orientation  is,  and  that 
if  you're  letting  everyone  know  about  it  it's  vulgar  and  you  don't  have  the  right  to 
do  that.  If  you  want  to  do  it  in  your  apartment,  go  ahead,  but  I  don't  want  anyone 
else  really  knowing  about  it. 

In  my  view,  it  is  so  abundantly  clear  that  no  such  inferences  can  be  drawn 
from  the  paragraph  in  question  that  I  assume  that  only  offense  taken  at  its  crude 
rhetoric  and  aggressive  tone  could  lead  anyone  to  make  such  a  suggestion.  The 
paragraph  does  not  say,  nor  does  it  in  any  way  imply,  that  either  homosexuality  or 
homosexual  acts  are  vulgar.  It  alleges  that  the  complainants  behaviour  towards  the 
superintendent  was  vulgar,  that  it  occurred  in  a  public  place,  and  that  it  related  to 
their  sexual  orientation.  (In  essence,  that  is  what  Mr.  D'Addario  wrote,  causing  one 
to  wonder  whether  this  hearing  would  have  been  necessary  had  he  written  it  that 
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way,  or  had  it  been  so  interpreted  by  the  Commission.)  The  paragraph  does  not  say, 
nor  does  it  imply,  that  gay  people  are  not  entitled  to  proclaim  their  sexual 
orientation,  or  that  to  do  so  is  vulgar.  It  says  that  the  conduct  complained  of  is  of 
a  kind  that  should  be  confined  to  the  privacy  of  one's  apartment  and  not  engaged 
in  elsewhere  in  the  building  in  which  public  setting  it  is  vulgar.  Nor  is  there 
anything  in  that  paragraph  or  elsewhere  in  the  letter  to  suggest  that  heterosexuals 
would  not  have  been  similarly  rebuked  in  analogous  circumstances. 

Counsel  for  the  Commission  then  turned  to  the  next  paragraph  of  the  letter, 
which  reads  as  follows: 

Furthermore  I  regard  your  hysterical  reaction  to  the  altercation  which  took  place 
in  the  lobby  not  as  a  concern  of  defenceless  individuals  being  attacked  by  a  brute, 
but  as  an  attempt  of  gaining  notoriety  in  the  gay  community. 

It  was  suggested  that,  because  the  complainants  associate  the  use  of  the 
word  "hysterical"  with  women  and  believe  others  do  as  well,  it  follows  that  when 
hysteria  is  predicated  of  men  who  happen  to  be  homosexual  I  should  without  more 
conclude  that  it  "raises  connotations  about  their  sexual  orientation"  and  therefore, 
I  am  told  again,  "the  inference  is  clear",  and  sufficiently  so  that  it  was  deemed 
unnecessary  to  articulate  it.  Obviously,  the  inference  I  am  expected  to  draw  is  that 
the  paragraph  is  discriminatory  per  se  because  of  the  use  of  the  word  "hysterical"; 
but  it  is  far  from  clear  that  that  is  what  is  implied.  While  the  prefix  "hyster-"  is 
derived  from  the  Greek  "hysterikos",  meaning  "of  the  womb",  the  word  "hysterical" 
is  today  commonly  predicated  of  outbursts  of  emotion  or  fear  by  persons  of  both 
sexes.  Thus,  it  would  seem  that  I  am  being  urged  to  apply  the  complainants' 
stereotyping  of  women  as  the  sex  associated  with  hysteria  in  order  to  convert  the 
use  of  that  neutral  term  in  the  present  context  into  a  derogatory  sexual  comment, 
and  to  somehow  conclude  that  it  must  therefore  be  discriminatory.  And  this  despite 
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the  evidence  of  his  own  expert  witness  (who  happened  to  have  been  the 
complainants'  doctor  as  well)  that  gay  men  suffering  from  AIDS  are  almost 
invariably  hysterical  after  an  assault.  I  find  nothing  discriminatory  in  the  use  of  the 
word  "hysterical"  to  describe  Mr.  D'Addario's  perception  of  what  he  claims  to  have 
observed,  and  as  to  the  rest  of  that  paragraph  he  pointed  out  that  by  the  time  the 
letter  was  written  he  had  become  convinced  that  the  complainants  were  the  real 
aggressors  and  that  they  were  actively  seeking  publicity.  Right  or  wrong,  that  was 
Mr.  D'Addario's  opinion;  and  expressing  it  is  not  a  contravention  of  the  Code. 

Counsel  for  the  Commission  did  not  comment  on  the  next  paragraph  of  the 
letter  which  Mr.  D'Addario  had  explained  was  meant  as  a  reference  to  episodes 
(with  which  I  have  already  dealt)  in  which  the  respondents  were  loudly  scolded  for 
various  acts  and  omissions  attributed  to  their  homophobia.  Instead,  counsel  simply 
read  that  paragraph  and  then  said  the  following  (Vol.  13,  p.  46): 

Now,  normally  in  human  rights  cases  the  obligation  is  on  the  Complainants  and 
the  Commission  to  establish  on  the  balance  of  probabilities  that  discrimination  has 
occurred.  In  my  submission  the  language  and  the  nature  of  this  letter  is  so 
offensive  and  so  discriminatory  that  it  easily  passes  that  test,  so  we  now  have  to 
consider  what  is  the  justification  that  is  put  forth  by  the  Respondents  for  this 
letter. 

Of  course,  to  say  that  the  language  is  offensive  is  not  to  say  that  it  is 
discriminatory;  and  to  say  that  it  is  so  discriminatory  that  it  is  discriminatory,  is  to 
beg  the  question.  (Incidentally,  I  am  somewhat  nonplussed  at  the  notion  that  I 
should  rid  my  mind  of  the  evidence  I  have  heard  and  interpret  the  words  of  the 
letter  without  reference  to  anything  extrinsic  thereto,  and  then  apply  the  "balance 
of  probabilities"  test  to  determine  whether  it  is  discriminatory.  Surely  it  is  only  by 
reference  to  extrinsic  circumstances  that  an  ambiguous  document  can  be  construed 
as  more  likely  to  mean  one  thing  than  another.  An  unintelligible  document  does  not 
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take  on  some  "probable"  meaning  through  repetitiously  reading  it.)  As  has  been 
made  apparent,  I  do  not  agree  that  "the  language  and  the  nature  of  this  letter  is  so 
offensive  and  so  discriminatory  that  it  easily  passes  that  [balance  of  probabilities] 
test."  Indeed,  the  fault  being  with  its  form  rather  than  its  content,  I  cannot  but 
wonder  whether  some  perceived  "political  incorrectness"  in  its  language  explains 
the  vigour  with  which  it  is  condemned.  In  that  context,  while  placing  no  reliance 
on  their  views  in  that  regard,  I  turn  to  the  evidence  of  the  various  witnesses  whose 
opinions  of  that  letter  were  elicited  by  both  sides. 

Having  received  a  copy  of  the  letter  under  the  door  of  their  apartment,  Ms. 
LaSalle  and  Mr.  Sneyd  wrote  a  letter  to  the  complainants  offering  to  assist  them 
in  any  way  they  could  and  encouraging  them  to  "draw  even  more  attention  to  the 
situation  -  for  example  you  can  send  this  letter  with  a  letter  of  your  own  to  the 
Star  or  the  Globe  &  Mail,  because  I  only  saw  coverage  of  this  situation  in  Xtra." 
(Exhibit  No.  10.)  Based  on  their  experience,  which  proved  to  be  quite  different, 
they  gave  mistaken  advice  as  to  the  late  payment  of  rent  aspect  of  the  matter.  They 
considered  the  May  7th  letter  to  be  a  reaction  to  the  complainants'  having  drawn 
unwanted  publicity  to  the  building  through  the  articles  in  Xtra.  While  they  admitted 
not  knowing  to  what  Mr.  D'Addario  was  referring  by  "vulgar  behaviour",  regarding 
which  she  said  they  sought  further  information  (but  from  the  complainants  only) 
as  a  preliminary  to  writing  to  the  landlord,  the  want  of  that  information  did  not 
deter  them  from  concluding  that  "because  we  will  not  condone  this  homophobia  in 
our  own  building,  we  are  going  to  be  looking  for  another  apartment  this  weekend." 
Apparently,  this  young  couple  regarded  as  homophobic  the  making  of  accusations 
against  homosexuals,  whether  such  accusations  are  well-founded  or  not. 

Under  cross-examination  (beginning  at  page  17  of  volume  2)  Ms.  LaSalle 
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admitted  that  she  did  not  really  know  what  the  May  7th  letter  was  all  about,  that 
if  the  behaviour  was  unwanted  sexual  advances  made  towards  the  superintendent 
she  would  not  find  that  acceptable,  and  that  she  read  the  letter  as  showing  that  Mr. 
D'Addario  was  angry  at  the  complainants  for  drawing  unfavourable  attention  to  the 
building  because  she  felt  that  would  be  a  normal  response  she  would  expect  from 
a  landlord  who  she  thought  may  be  trying  to  sell  the  building.  And  after  stating  that 
her  suggestion  of  seeking  more  publicity  was  to  make  it  more  difficult  to  sell  the 
building,  she  acknowledged  that  this  was  "in  a  way"  a  matter  of  revenge  for  not 
getting  Mr.  Kirby  out  of  the  building.  She  admitted  that  when  writing  her  letter  she 
did  not  know  that  Mr.  Kirby  was  by  court  order  not  allowed  in  the  City,  but  she 
said  that  that  would  not  have  changed  her  mind  because  he  was  banished  by  the 
courts  rather  than  the  landlord  who  therefore  continued  to  merit  an  expansion  of 
adverse  publicity.  But  she  did  say  that  knowledge  that  Mr.  D'Addario  had  spoken 
to  Mr.  Kirby's  girlfriend  about  not  letting  him  in  the  building  would  have  changed 
her  mind  "somewhat."  Although  not  a  witness  to  anything,  she  accompanied  the 
complainants  to  court  on  at  least  one  occasion  just  "to  lend  moral  support." 

One  of  the  witnesses  called  by  the  Commission  was  Mr.  Chaffe  whose 
evidence  regarding  late  payment  of  rent  and  in  relation  to  Mr.  Kopf  s  character  was 
dealt  with  earlier.  During  the  course  of  re-examination  in  relation  Mr.  D'Addario's 
letter  of  May  7th,  which  he  recalled  having  received  under  his  door  where  the 
complainants  had  placed  it,  he  was  asked  by  counsel  for  the  Commission  whether 
"in  his  mind"  the  fact  that  it  had  been  placed  under  his  door  "would  constitute  a 
complaint  about  discriminatory  treatment."  That  question,  of  course,  required  him 
to  form  an  opinion  as  to  the  letter's  contents  since  he  could  hardly  comment  on 
whether  the  complainants'  circulation  of  the  letter  was  a  form  of  complaint  about 
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discriminatory  treatment  without  forming  some  opinion  as  to  whether  the  letter  was 
discriminatory.  Mr.  Chaffe,  who  clearly  was  not  scandalized  by  that  letter  and 
appeared  to  think  none  the  worse  of  the  respondents  because  of  it,  answered  as 
follows  (Vol.  2,  p.  66): 

Yes.  Yes,  that  does  —  well,  I  didn't  know  why  they  slipped  it  under  the  door.  I 
just  thought  they  were  trying  to  raise  awareness  of  people  in  the  building  of  what 
the  practices  were  or  what  they  thought  the  practices  were.  When  I  read  the  letter 
I  thought  I  don't  know  —  don't  know  these  people  so  I  don't  know  how  they 
behave,  so  I  don't  know  if  behaviour  is  —  like  it  uses  the  word,  "vulgar  display", 
so  I  don't  know  what  a  vulgar  display  is.  I  mean,  nobody  wants  people  to  be 
vulgar  in  their  display,  but  I  don't  know  these  people,  I  don't  know. 

As  already  noted,  but  a  moment  later  during  re-examination  by  counsel  for 
the  complainants,  and  to  the  apparent  surprise  of  both  herself  and  counsel  for  the 
Commission,  Mr.  Chaffe  (who  had  said  that  he  had  no  impression  that  Mr.  Kopf 
was  homophobic,  and  who  was  not  prepared  to  condemn  the  letter  without 
investigation  as  being  the  outrageous  piece  of  discrimination  both  counsel  on  the 
other  side  so  vigorously  insist  to  be  self-evidently  so),  explained  that  his  impression 
was  "based  on  that  I'm  gay  and  that  I  have  had  no  problems  in  dealing  with  him." 

Although  counsel  for  the  Commission  had  asked  both  Tania  LaSalle  and  Paul 
Chaffe  questions  the  answers  to  which  depended  on  their  opinion  of  the  May  7th 
letter,  he  objected  to  such  questions  being  put  to  the  witnesses  called  by  the 
respondents  on  the  basis  that  their  views  were  irrelevant.  While  I  certainly  do  not 
accept  the  subjective  reactions  of  any  of  the  witnesses  as  evidence  establishing 
whether  that  letter  is  ex  facie  discriminatory,  for  whatever  weight  may  be  given  any 
of  that  testimony,  the  views  of  the  respondents'  witnesses  are  as  relevant  as  those 
of  the  complainants'  witnesses.  The  evidence  of  Mr.  Brian  Keats  has  already  been 
dealt  with,  and  it  was  observed  that  this  gay  tenant  who  wrote  glowingly  of  Mr. 
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Kopf  was  not  prepared  to  condemn  the  May  7th  letter  either.  Mr.  Courrier's 
evidence  in  that  regard  was  as  follows  (Vol.  5,  p.  52): 

Q.  And  what  did  you  think  of  the  letter,  the  contents  of  the  letter9  Do  you  think 
it  suggested  discriminatory  treatment?  Differential  treatment? 

A.  Well,  no,  I  —  I  didn't  know  anything  about  the  incident  that  happened,  okay? 
So,  I  can't  comment  on  what  took  place  because  I  didn't  witness  it.  Now  all  I 
remember  from  reading  this  letter  was  that  Mr.  D'Addario  seemed  to  be  upset 
about  the  behaviour  of  a  couple  of  the  tenants.  I  did  not  feel  any  sense  of 
discriminatory  behaviour  in  here,  I  sensed  something  that  was  —  Well,  to  me,  let's 
put  it  —  my  feeling  was  it  was  the  kind  of  letter  I  have  seen  other  owners  write 
about  matters  in  their  building,  where  somebody  was  acting  in  a  manner  that  the 
owner  did  not  wish  to  see  in  the  building.  I  did  not  see  this  as  an  example  of  him 
necessarily  singling  out  these  people  in  the  fashion  that  I  think  you're  asking  me 
to  describe. 

The  position  taken  by  counsel  for  the  Commission  seemed  to  be  that  whether 
the  sending  of  the  May  7th  letter  was  discriminatory  is  to  be  judged  solely  on  what 
can  be  gathered  from  reading  it.  Although  I  reject  his  submission  that  that  letter  is 
discriminatory  per  se,  I  am  of  the  view  that  the  sending  of  a  document  that  is  not 
ex  facie  discriminatory  might  nevertheless  constitute  an  act  of  discrimination, 
depending  on  the  circumstances.  However,  as  the  preceding  analysis  of  the 
evidence  makes  clear,  this  letter  was  not  sent  to  the  complainants  because  they  are 
gay,  but  because  Mr.  D'Addario  was  fed  up  with  what  he  took  (rightly  or  wrongly  - 
-  and  I  think  rightly)  to  be  unwarranted  and  untruthful  allegations  about  him,  his 
superintendent  and  his  building,  and  unwelcome  conduct  towards  Mr.  Kopf.  He 
wrote  a  private  letter  in  belligerent  and  strong  terms,  and  I  think  he  greatly 
exaggerated  the  complaints  that  he  had  a  legitimate  reason  to  bring  to  the  notice 
of  these  tenants.  While  his  (unlike  theirs)  was  not  a  public  accusation,  they  chose 
to  make  it  so,  resulting  in  Mr.  D'Addario's  explanatory  letter  of  May  8th  addressed 
to  all  the  tenants  of  the  building.  Although  testimony  was  adduced  regarding  that 
letter,  little  of  consequence  requiring  further  reference  to  it  was  said.  However,  it 
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might  be  noted  that  the  May  8th  letter  explains  to  the  tenants  that  (inter  alia)  "Bob 
had  reason  to  complain  about  their  [the  complainants']  behaviour."  During 
examination-in-chief  Mr.  Belford  had  maintained  (as  he  had  with  respect  to  the 
references  in  the  earlier  letter)  that  he  had  no  idea  what  this  referred  to.  Then,  after 
later  admitting  that  he  had  known  the  kind  of  conduct  that  was  referred  to  in  the 
May  7th  letter,  he  continued  under  cross-examination  to  maintain  that  he  had  had 
no  idea  what  the  May  8th  letter  was  referring  to,  even  though  it  was  an  obvious 
reference  to  the  conduct  alluded  to  in  the  letter  it  sought  to  explain. 

Counsel  for  the  Commission  maintains  that  the  May  7th  letter  contains 
misleading  information.  Firstly,  in  indicating  that  if  evicted  the  complainants  would 
be  responsible  for  the  rent  until  the  expiration  of  the  lease,  Mr.  D'Addario  is  said 
to  have  misled  by  failing  to  point  out  that  this  obligation  would  cease  upon  rental 
of  the  apartment  to  another  tenant  to  which  end  the  landlord  must  make  an  effort. 
However,  even  if  the  landlord  is  not  entitled  to  assume  that  the  complainants  know 
that  their  lease  would  expire  upon  rental  of  the  premises  to  some  other  tenant,  the 
failure  to  so  advise  them  is  neither  discriminatory  nor  in  breach  of  any  other  duty. 
Secondly,  his  threat  that  he  might  seek  legal  advise  regarding  their  liability  for  any 
financial  losses  attributable  to  the  departure  of  the  tenant  in  apartment  708  was 
misleading  in  that  he  had  advised  her  to  move  out.  While  that  threat  might  for  that 
reason  appear  at  first  to  be  hypocritical,  rather  than  misleading,  in  fact  the  advice 
was  given  in  the  context  of  considering  the  safety  of  that  tenant.  If  a  tenant  whom 
a  landlord  does  not  wish  to  lose  feels  threatened  by  circumstances  allegedly 
occasioned  by  other  tenants,  such  that  the  landlord  advises  her  that  she  should 
consider  leaving  for  her  own  safety  and  security,  it  would  not  be  unreasonable  for 
that  landlord  to  seek  a  legal  opinion  as  to  whether  he  has  a  claim  against  the  other 
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tenants  when  she  acts  on  that  advice.  That  is  what  Mr.  D'Addario  is  asserting,  and 
that  is  neither  misleading  nor  hypocritical;  but  even  if  it  were,  it  is  not 
discriminatory. 

Finally,  counsel  suggests  that  these  "misleading"  comments  were  written  in 
"an  attempt  to  scare  the  complainants".  One  may  ask,  Scare  them  into  doing  what? 
Surely  not  into  departing  (although  the  respondents  would  have  welcomed  such  an 
eventuality),  since  if  that  was  his  aim  Mr.  D'Addario  would  hardly  have  drawn 
attention  to  their  discouraging  responsibility  for  the  remainder  of  the  term  of  the 
lease  should  they  leave.  Was  he  trying  to  scare  them  into  paying  the  rent  they 
owed?  And  if  so,  is  that  somehow  wrong?  Is  it  unwarranted  bullying  for  a  landlord 
to  advise  tenants  of  what  he  considers  to  be  their  obligations  in  circumstances  that 
occasion  the  communication?  In  any  event  there  is  nothing  to  suggest  that  if  he  was 
"scaring"  them  at  all  he  was  doing  so  because  they  are  gay. 

The  vulgar  behaviour  referred  to  in  Mr.  D'Addario's  letter  were  the  episodes 
of  hand  kissing  and  the  blowing  of  a  kiss  that  Mr.  Kopf  complained  of  to  the 
landlord,  and  which  the  complainants  deny  occurred.  I  believe  those  incidents  to 
have  happened  not  simply  because  I  find  Mr.  Kopf  a  much  more  credible  witness 
than  the  complainants,  but  having  regard  to  the  evidence  relating  to  that  specific 
matter. 

Mr.  Kopf  had  a  right  to  object  to  such  conduct,  and  the  exercise  of  that  right 
does  not  make  him  homophobic.  He  properly  treated  these  episodes  as 
inconsequential  at  the  time  of  their  occurrence,  but  when  the  complainants' 
outbursts  over  the  forthcoming  eviction  notice  evidently  caused  the  respondents  to 
reach  the  boiling  point,  they  were  in  my  view  given  an  importance  they  did  not 
merit  and  were  rashly  exploited  in  Mr.  D'Addario's  rather  acrimonious  retort.  While 
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the  conduct  was  unacceptable,  these  episodes  were  not  particularly  serious  and,  in 
my  judgment,  would  not  justify  the  publication  of  the  letter  to  third  parties  since 
the  innuendo  as  to  misconduct  exceeded  the  actual  misbehaviour.  But  the  point  is 
that  the  respondents  did  not  publish  the  letter  thereby  defaming  the  complainants 
(which  would  not  make  it  a  human  rights  issue  in  any  case);  rather,  the 
complainants  chose  to  publish  it  in  furtherance  of  their  own  agenda.  As  1  am  about 
to  indicate,  they  knew  to  what  conduct  of  theirs  the  letter  referred,  and  I  suspect 
that  they  knew  as  well  that  third  parties  would  read  the  letter  as  implying  far  more 
serious  conduct  of  which  they  were  in  fact  innocent.  And  I  think  they  anticipated 
and  intended  the  inflammatory  effect  that  their  publication  of  the  letter  had. 

Despite  their  disclaimer  before  me,  the  weight  of  the  evidence  shows  that  the 
complainants  knew  that  the  expression  "vulgar  behaviour"  referred  to  episodes  of 
the  kind  in  question,  even  if  the  specific  incidents  were  to  them  beyond  recall.  Mr. 
Grace  said  that  he  "had  no  knowledge  at  all  what  [D'Addario]  was  talking  about" 
until  he  read  about  the  alleged  incidents  in  Xtra  some  time  after  May  15th  when 
that  issue  was  published.  (Vol  1,  p.  77.)  Indeed,  according  to  him  he  had  not  made 
any  effort  to  try  to  think  what  it  was,  or  might  have  been,  that  was  being  referred 
to  because  he  had  never  done  anything  in  his  life  that  could  be  considered  vulgar. 
(Vol.  2,  pp.  129  ff.) 

During  cross-examination  (Vol.  2,  pp.  24-25)  Ms.  LaSalle  disclosed  that 
when  she  took  her  letter  to  the  complainants  on  the  night  of  May  7th  and  discussed 
the  landlord's  letter  with  them,  in  response  to  her  curiosity  they  indicated  that  the 
vulgar  behaviour  referred  to  was  the  making  of  sexual  advances,  which  they  denied 
to  her  having  made.  Then,  apparently  on  May  7th  when  they  got  the  letter,  but  in 
any  case  well  before  reading  the  article  in  Xtra,  Mr.  Belford  (with  Mr.  Grace 
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audibly  nearby),  left  the  following  message  recorded  on  a  tape  (Exhibit  No.  22) 
recovered  from  Mr.  Kopfs  telephone  answering  machine.  The  message  (with 
emphasis  added)  is  set  out  in  the  transcript  of  evidence  as  follows: 

Hi  Bob,  it's  Terry  and  David  calling.  Just  to  let  you  know  that  Mr.  D'Addario  will 
have  his  rent  cheque  by  next  week  Wednesday  [the  cheque  is  dated  May  13th], 
and  a  response  to  this  letter,  we  --  of  vulgarity  and  sexual  orientation  in  the 
lobbies  and  stuff,  which  is  not  true,  and  us  coming  on  to  you,  that  is  a  bunch  of 
crap.  He  could  be  up  for  serious  charges  for  himself  and  as  far  as  us  being 
charged  and  compensated  for  708  ~  D'Addario  being  compensated  for  708  losing 
tenants,  that  has  nothing  to  do  with  us.  You  are  going  to  see  the  biggest  protest 
you  have  ever  seen  around  here.  The  biggest  one.  Thank  you. 

Although  the  letter  did  not  specify  the  conduct,  during  cross-examination  Mr. 
Belford  (who  identified  the  voice  as  his  own)  admitted  that  "coming  on  to"  a 
person  refers  to  the  making  of  sexual  advances.  Thus,  although  he  denied  that  the 
specific  advances  alleged  by  Mr.  Kopf  had  occurred,  he  knew  the  kind  of  conduct 
that  was  being  referred  to.  He  then  explained  that  it  had  indeed  occurred  to  him 
when  he  initially  read  the  letter  that  perhaps  Mr.  Kopf,  being  homophobic,  had 
misinterpreted  the  back-patting  episode  when  they  delivered  their  note  informing 
the  landlord  that  the  rent  would  be  late.  The  cross-examination  relating  to  this  goes 
on  for  nearly  thirty  pages  (starting  at  Vol.  4,  p.  20)  and,  while  it  contains  no 
admission  as  to  the  specific  episodes,  it  shows  clearly  both  that  he  knew  the  nature 
of  the  conduct  alluded  to  and  that  he  had  discussed  that  aspect  of  the  matter  with 
Mr.  Grace  whose  voice  he  admitted  was  the  one  heard  in  the  background  "feeding" 
him  words.  During  the  course  of  his  testimony  Mr.  Grace  was  unwilling  to  identify 
his  voice  on  the  tape,  and  he  said  he  had  no  recollection  of  even  being  in  the  room 
when  Mr.  Belford  called  Mr.  Kopf  and  said,  "Hi  Bob,  it's  Terry  and  Dave  calling." 

Mr.  Belford  was  led  to  confirm,  first,  his  earlier  assertion  that  he  had 
suspected  Mr.  Kopf  of  being  homophobic  since  the  day  in  February  when  the 
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latter's  gay  bashing  in  Greenwich  Village  was  revealed  and,  second,  that  the  name 
calling  had  commenced  (if  not  immediately  thereafter  as  alleged  in  the  complaint) 
towards  the  end  of  April  or  beginning  of  May.  The  following  exchange  then 
occurred  between  him  and  counsel  for  the  respondents  (Vol.  4,  p.  41): 

Q.  Yes,  you  thought  he  was  homophobic,  so  you  thought  you  would  just  pat  him 
on  the  shoulder  and  make  friends,  even  though  he  is  calling  you  all  sorts  of  lousy 
names? 

A.  So,  what's  the  question? 

Q.  Is  that  -- 

A.  I  guess  so,  yah. 

Then,  at  p.  44,  the  following  interrogation  will  be  found: 

Q.  So,  then  my  question  was  when  you  thought  that  what  this  reference  here  with 
Bob,  in  that  paragraph  that  we  have  just  talked  about,  was,  you  thought  it  was 
referring  to  this  pat  on  the  shoulder  that  was  taken  the  wrong  way  just  a  few  days 
before.  What  I  want  to  know  is  how  certain  did  you  feel  about  that?  That  was  it, 
that  you'd  read  the  letter  and  you'd  understood  it?  Or  did  you  have  lingering 
questions  about  it? 

A.  I  guess  I  was  pretty  certain  of  something  like  that,  yes.  ... 
Q.  You  mean  that  it  was  sexual  advances? 

A.  He  may  have  misinterpreted  something  and  taken  something  out  of  context. 
Q.  Maybe  not  that  occasion,  but  perhaps  another? 

A.  That's  the  only  time  I  remember  ever  really  shaking  Bob's  hand  that  I  can 
recall.  A  handshake  usually  is  something  that  —  I  mean,  I  shake  a  lot  of  people's 
hands. 

My  reading  of  the  evidence  leaves  no  doubt  in  my  mind  that  nothing  that 
occurred  up  to  and  including  the  letters  of  May  7th  and  8th  can  be  construed  as 
constituting  a  contravention  by  the  respondents  of  any  of  the  provisions  of  the 
Code,  and  I  turn  now  to  subsequent  events. 


T/te  Post-May  7th  Incidents 
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Apart  from  the  general  averment  that  (if  not  from  the  last  week  in  February 
as  stated  in  their  complaints,  then  at  least  from  the  end  of  April)  Mr.  Kopf  availed 
himself  of  every  opportunity  to  vilify  their  sexual  orientation,  the  specific  incidents 
of  harassment  claimed  by  the  complainants  to  have  taken  place  begin  with  an 
alleged  occurrence  on  June  2nd.  The  complainants  testified  that  they  saw  Mr. 
Kirby,  in  defiance  of  the  court  order  banishing  him  from  the  area,  leaning  on  a  car 
parked  in  the  driveway  area  of  the  apartment  while  chatting  with  Mr.  Kopf.  Upon 
seeing  the  complainants  Mr.  Kopf  said  "There's  the  fucking  assholes  now"  and  "I'm 
going  to  kill  you,  cocksucker."  To  the  question  whether  Mr.  Kopf  had  ever 
threatened  him  physically  he  replied,  "Only  on  the  2nd  of  June."  (Vol  1,  pp.  99- 
100.)  He  said  in  cross-examination  that  Mr.  Kopf  and  Mr.  Kirby  would  be  lying 
if  they  said  otherwise. 

After  describing  a  different  incident  that  occurred  on  June  19th,  Mr.  Belford 
was  asked  whether  there  was  any  other  June  incident.  He  said  "There  may  have, 
I  don't  remember."  However,  he  remembered  clearly  four  days  later  when  this 
exchange  occurred  during  cross-examination  (Vol  4,  pp. 93-94): 

Q.  Now,  were  you  present  —  I  am  not  sure  if  you  mentioned  it  in  chief.  Were  you 
present  during  the  —  on  June  2nd,  when  Mr.  Kirby  was  allegedly  at  the  --- 

A. Yes. 

Q.  And  you  heard  Mr.  Kopf  threatened  to  kill  Mr.  Grace  — 
A.  Yes. 

Q.  —  at  that  time  as  well.  Again,  Mr.  Kopf  denies  that  and  — 

A.  He's  lying.  In  fact  — 

Q.  Mr.  Kirby  denies  being  there  as  well. 

A.  In  fact  I  think  they  were  driving  a  van  or  some  kind  of  van  or  something  — 
I  believe  the  colour  white  comes  to  mind  —  and  was  parked  diagonally  across  the 
way,  with  one  of  them  leaning  up  against  the  van.  I  saw  Ms.  Bawden,  Ron  Kirby, 
it  seem  to  me  that  there  was  somebody  else  there  as  well  who  I  don't  know  of 
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with  Mr.  Kopf.  It  seems  to  me  it  was  a  white  vehicle  of  some  sort,  one  of  those 
mini-vans  or  something. 

Q.  So,  Ms.  Bawden  was  also  there  then? 

A.  Yes. 

Q.  She  denies  that  she  heard  Mr.  Kopf  threaten  --- 
A.  She's  lying. 

Although  questioning  Ms.  Bawden  about  this  specific  incident  during  both 
her  examination-in-chief  and  her  cross-examination  was  overlooked,  she  did  testify 
that  she  had  never  heard  Mr.  Kopf  threaten  anyone  or  ever  use  derogatory  language 
relating  to  anyone's  sexual  orientation.  Had  she  been  present  on  June  2nd  as  Mr. 
Belford  claims,  she  would  have  heard  Mr.  Kopf  threaten  to  kill  Mr.  Grace  and  call 
him  a  filthy  name  if  he  had  done  so  in  her  presence  as  Mr.  Belford  claimed.  Mr. 
Kirby  testified  that  he  never  went  near  the  building  after  being  ordered  to  stay  out 
of  Metro  Toronto,  that  he  was  not  there  on  June  2nd,  that  he  at  no  time  heard  Mr. 
Kopf  call  Mr.  Grace  "cocksucker",  or  anything  of  the  sort,  nor  threaten  to  kill  him. 
(Vol.  5,  p.  195.)  When  asked  about  his  recollection  of  the  alleged  occurrence  Mr. 
Kopf  said  simply  that:  "An  incident  like  that  never  happened."  He  also  said  that 
after  Mr.  Kirby  "was  barred  from  the  building  and  the  area"  he  never  saw  him  near 
it  again.  (Vol.  5,  p.  4.) 

Mr.  Grace  reported  that  Mr.  Kopf  engaged  in  hostile  acts  that  he  perceived 
to  be  intended  to  force  them  to  move.  He  said  (Vol.  1,  pp.  95-98): 

He  would  bang  the  vacuum  cleaner  against  our  door  and  stuff  like  that,  when  he 
was  vacuuming  up  and  down  the  hallway.  He  would  follow  us  in  and  around  the 
building.  Mr.  Kopf  would  make  it  difficult  for  us  to  do  laundry  in  the  building. 
...  and  it  was  obvious  we  were  being  watched.  ...  If  we  were  entering  or  leaving 
the  building  he  would  follow  you.  For  example,  we  had  walked  down  to  Mister 
C's  Donut  Shop.  There  was  times  where  Mr.Kopf  would  walk  by  Mister  C's  Donut 
Shop  while  we  were  in  there  as  he  observed  us  going  in.  ...  [As  to  encounters 
outside  the  building  when  the  superintendent  was  trimming  the  hedges]  at  times 
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Mr.  Kopf  would  walk  towards  me  as  if  he  was  going  to  trip  with  a  pair  of  hedge 
trimmers  and  cut  my  —  he  made  it  in  a  downward  way  ...  as  if  to  cut  off  my 
genitals.  When  he  was  clipping  around  the  edge  of  the  property  around  the 
building,  I  would  walk  Dinky  and  Slinky  [two  ferrets]  along  the  curb.  He'd  come 
near  them  --  I  mean,  I  don't  think  he  was  going  to  cut  them,  but  he  made  as  if  to 
cut  their  heads  off. 

None  of  these  particular  items  of  hostility  was  referred  to  by  Mr.  Belford 
with  whom  Mr.  Grace  appears  to  have  discussed  most  if  not  all  his  other 
grievances.  Mr.  Kopf  denied  that  he  made  any  undue  noise  while  vacuuming  the 
halls  of  the  building,  or  that  he  followed  the  complainants  around  and  kept  them 
under  surveillance,  or  that  he  made  threatening  gestures  towards  Mr.  Grace  or  his 
ferrets;  and  I  believe  him  without  hesitation.  How  that  Mr.  Kopf  is  supposed  to 
have  made  it  difficult  for  them  to  do  their  laundry  in  the  building  is  not  explained 
and,  if  it  is  a  reference  to  the  incident  involving  Mrs.  Gibson  (added  to  the  list  of 
alleged  wrongs  by  Mr.  Belford  and  dealt  with  earlier),  it  will  be  recalled  that  her 
testimony  corroborated  that  of  Mr.  Kopf  and  contradicted  that  of  Mr.  Belford. 

The  evidence  of  the  parties  and  witnesses  in  relation  to  the  alleged  June  2nd 
incident  is  not  simply  inconsistent  as  to  the  particulars  of  some  proven  event  the 
exact  unfolding  of  which  is  to  be  determined  on  a  balance  of  probabilities.  Rather, 
what  falls  to  be  determined  is  whether  the  alleged  incident  occurred  at  all,  the 
burden  of  proof  of  which  rests  with  the  complainants  who  have  neither  independent 
witnesses  nor  circumstantial  evidence  to  support  their  allegation.  Either  the  incident 
is  a  fabrication  or  it  occurred  in  the  manner  alleged.  For  reasons  I  believe  I  have 
made  quite  clear,  having  regard  to  the  contradictions  and  inconsistencies  found 
throughout  the  complainants'  evidence,  I  am  not  prepared  to  hold  that  Mr.  Kopf, 
Ms.  Bawden  and  Mr.  Kirby  lied.  Not  a  single  witness  could  be  found  ever  to  have 
heard  Mr.  Kopf  speak  or  act  in  the  manner  the  complainants  depicted,  and  the 
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evidence  is  overwhelmingly  to  the  effect  that  such  conduct  would  be  out  of 
character  for  him.  1  find  it  simply  implausible  that  Mr.  Kopf  is  a  latter-day  Jekyll 
and  Hyde:  kind,  considerate  and  courteous  in  the  presence  of  everyone  else,  but 
unrelentingly  vicious  in  dealing  with  the  complainants  (because  they  are  gay  I 
whenever  such  encounters  are  shielded  from  the  sight  of  others. 

The  complainants  were  also  of  the  view  that  a  letter  sent  to  them  by  Mr. 
D'Addario's  lawyer  was  harassment.  The  letter  (Exhibit  No.  11)  alleges  that  their 
ferrets  were  generating  an  odour  in  the  corridor  outside  their  apartment  and  advised 
them  to  take  immediate  steps  to  end  that  odour.  Mr.  Grace's  evidence  was  simply 
that  Mr.  Kopf  knew  of  the  ferrets,  that  other  tenants  also  had  ferrets,  and  that  as 
to  whether  there  was  an  odour  coming  from  them,  "Not  to  me  there  wasn't.  In  fact, 
my  ferrets  were  fixed,  so  therefore  odour  would  be  eliminated."  On  the  other  hand, 
he  did  say  that  he  allowed  them  to  run  in  the  corridor  at  night;  but  whether  that 
would  have  given  rise  to  some  occasion  for  them  to  do  something  that  might 
generate  an  odour  was  not  raised  at  the  hearing.  Mr.Kopf  s  evidence  in  this  regard 
was  that  (Vol.  5,  pp.  10-11): 

...  I  had  noticed  a  strong  odour  in  the  hallway,  and  a  few  tenants  had  mentioned 
it  also,  and  it  was  much  stronger  near  their  apartment.  I'm  not  sure  if!  mentioned 
it  to  them  first,  or  to  Mr.  D'Addario;  that  I  just  don't  recall.  I  do  remember  talking 
to  them  about  it,  whether  it  was,  as  I  say,  before  or  after  I  made  Mr.  D'Addario 
aware  of  it.  More  or  less  I  was  questioning  is  there  anything  to  be  done  for  that 
odour  that's  coming  from  the  apartment,  I  assume  it  was  the  ferrets.  "Oh,  no,  our 
animals  are  clean  and  you  don't  know  what  you  are  talking  about."  And,  "Get 
away  from  us,"  and  that  was  the  general  attitude  that  they  gave.  So,  Mr.D'Addano 
decided  to  make  it  official  by  sending  a  letter.  Then  it  wasn't  long  after  the  odour 
did  clear  up  in  the  halls. 

In  my  view,  the  landlord  was  within  his  rights  to  send  that  letter  and  it  was 
not  harassment  simply  because  there  was  a  pending  human  rights  complaint  made 
against  him  by  these  tenants. 
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There  remains  one  post-complaint  incident  with  which  I  must  deal,  and  it 
concerns  an  event  that  actually  did  happen,  but  regarding  which  there  is  significant 
disagreement.  On  June  19th  a  confrontation  occurred  in  the  lobby  of  the  building 
between  Mr.  Kopf  and  Mr.  Belford,  leading  to  the  laying  of  criminal  charges  by 
both  parties  and  their  subsequent  withdrawal.  Mr.  Belford's  account  of  the  incident 
to  which  he  said  there  were  no  witnesses  is  as  follows  (beginning  at  page  106  of 
volume  3): 

...  I  had  gone  to  do  some  laundry  out  of  the  building.  I  had  borrowed  the 
neighbour's  car,  parked  it  on  the  rampway  to  load  my  car  up.  I  had  half  the  bags 
in  there  and  half  the  bags  were  still  in  the  lobby.  Bob  was  not  around  at  that 
point,  but  I  did  see  him  up  the  rampway,  past  the  car  where  I  was  getting  out.  He 
said,  "Move  the  car.  Move  the  car."  I  said,  "Bob,  please,  I'll  only  be  a  few 
minutes".  He  says,  "Move  the  car  now".  I  said,  "I'll  only  be  a  few  minutes  Bob". 
I  had  to  get  my  laundry  into  the  car.  That's  where  a  lot  of  people  do  park  their  car 
momentarily  to  put  things  in  their  car,  but  you  cannot  park  on  the  street.  Wellesley 
Street's  a  very  busy  Street.  So  as  I  walked  in  front  of  the  building,  I  start  walking 
into  the  building,  scared  that  I  didn't  want  to  get  into  a  confrontation  with  Bob. 
It's  the  last  thing  I  needed.  Bob  was  in  between  both  sets  of  doors.  I  went  to  put 
my  key  in  the  door,  he  grabbed  me,  pushed  his  body  up  against  me  and  held  his 
fist  to  my  face.  He  says,  "You  cocksucker,  I'm  going  to  kill  you."  I  was  trembling 
at  the  time." 

He  went  on  to  say  that  Mr.  Kopf  released  him  as  he  saw  a  young  woman 
approaching  the  doors,  and  that  he  was  so  upset  he  went  up  to  his  apartment  and 
telephoned  Mr.  Grace  who  returned  from  a  nearby  building  where  he  was  doing 
some  cleaning.  As  a  result  of  this  altercation  assault  charges  were  laid  not  only  by 
Mr.  Belford,  but  by  Mr.  Kopf  whose  version  of  the  event  is  as  follows  (Vol.  5,  pp. 
8  ff): 

I  was  doing  something  in  front  of  the  building,  cleaning  the  glass  or 
something.  I  noticed  a  red  car  being  parked  in  the  ramp,  the  entrance  to  the 
garage,  and  Mr.  Belford  coming  out  of  the  car,  and  I  knew  they  didn't  rent  a 
parking  space  so  they  had  basically  no  access  to  the  garage  under  normal 
conditions.  As  he  approached  the  front  door,  I  was  going  in  and  I  had  the  second 
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door,  the  locked  door  bolted,  and  I  said,  "Are  you  aware  that  there  is  no  parking 
in  the  ramp?"  He  just  gave  me  a  dirty  look  and  I  said,  "Well,  how  long  are  you 
going  to  be?"  If  it  was  going  to  be  a  short  a  time  for  picking  up  or  delivering,  I'd 
normally  say  there's  no  problem.  "None  of  your  f-ing  business"  and  so  forth,  like 
that,  cursing  and  swearing.  Maybe  with  his  arm  he  brushed  me  into  the  door,  and 
with  more  cursing  kept  going  and  basically  saying,  "I'll  park  where  I  want,  when 
I  want.  You're  not  going  to  tell  me,  and  if  you  don't  shut  you're  mouth  I'm  going 
to  call  the  cops."  He  went  about  his  way,  went  up  the  elevator,  or  the  stairs,  I'm 
not  sure  which. 

Q.  Mr.  Belford  states  that  you  grabbed  his  arm  and  shoved  your  body  up  against 
him  and  threatened  to  kill  him. 

A.  No,  it  never  happened. 

Q.  You  laid  assault  charges  against  Mr.  Belford  in  respect  to  that  incident.  Can 
you  tell  us  how  that  —  what  made  you  decide  to  do  that? 

A.  Well,  it  was  a  half  hour  or  so,  an  hour  later  I  was  on  the  phone  with  Mr. 
D'addario  and  we  were  discussing  business  and  I  informed  him  what  had 
happened.  At  that  time  I  wasn't  overly  excited.  I  felt  intimidated,  but  during  our 
discussion  he  said,  "Well,  maybe  we  better  call  the  police,  and  handle  it  that  way." 
So,  that's  what  I  did,  I  called  the  police  and  charges  were  laid. 

In  comparing  the  two  versions  of  the  incident,  I  noted  that  despite  realizing 
that  he  could  not  leave  his  friend's  car  blocking  the  ramp  for  more  than  a  moment 
or  so  even  if  the  superintendent  was  not  nearby,  and  that  although  (according  to 
him)  Mr.Kopf  had  ordered  him  to  remove  it  immediately,  and  notwithstanding  that 
half  his  laundry  was  in  that  car  and  the  other  half  in  the  lobby,  Mr.  Belford  says 
he  went  directly  to  his  apartment,  called  Mr.  Grace,  waited  for  his  return,  talked 
the  matter  over  and  called  the  police.  Apparently,  he  did  not  stop  to  remove  the 
laundry  from  the  car,  nor  is  there  any  indication  that  he  carried  the  other  four  bags 
of  laundry  up  from  the  lobby  to  his  apartment.  Certainly  his  story  does  not  leave 
room  to  think  that  he  got  the  laundry  from  the  car,  added  it  to  that  in  the  lobby, 
returned  the  car  to  his  friend,  then  came  back  to  the  building  and  called  Mr.  Grace. 
Is  it  likely  that  he  would  leave  his  friend's  car  blocking  the  entrance  to  the  garage 
thus  inviting  Mr.  Kopf  to  have  it  towed  away? 
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While  Mr.  Grace  was  not  a  witness  to  what  occurred  in  the  lobby  on  June 
19th,  he  confirmed  that  assault  charges  were  filed  by  Mr.  Kopf  and  Mr.  Belford 
against  each  other  as  a  result  and  that  he  availed  himself  of  the  occasion  in  order 
to  charge  Mr.  Kopf  with  threatening  to  kill  him  on  June  2nd,  but  that  after  several 
appearances  all  these  charges  were  withdrawn.  He  also  stated  that:  "The  police  did 
come  and  they  indicated  to  both  my  partner  and  myself  that  Bob  had  called  them 
earlier  and  gave  them  a  different  account  of  what  had  happened.  (Vol.  1,  p.  105; 
emphasis  added.)  Thus,  it  would  certainly  appear  that  Mr.  Kopf  had  acted  first  in 
this  matter,  which  renders  ironically  pertinent  the  following  exchange  between 
counsel  for  the  Commission  and  Mr.  Kopf  regarding  the  fact  that  Mr.  Kirby  had 
laid  a  counter  charge  of  assault  against  Mr.  Belford  in  relation  to  the  February  24th 
incident  (Vol.  6,  p.  1 12): 

Q.  It's  a  pretty  good  defence  laying  your  own  criminal  charges,  isn't  it?  If  someone 
charges  you,  it's  a  pretty  good  defence  to  charge  them  back,  isn't  it? 

A.  I  don't  know. 

Q.  You  don't  know? 

A.  That,  I  can't  make  a  comment  on  that. 

Q.  It  never  crossed  your  mind?  That  thought's  never  crossed  your  mind?  That  if 
someone  lays  charges  against  you,  you  should  consider  laying  charges  back? 

A.  Not  in  that  context,  no. 

The  obvious  implication  was  that  an  honest  answer  to  these  quasi-rhetorical 
questions,  which  were  delivered  with  trenchant  sarcasm,  would  be:  "Certainly,  that 
would  be  the  smart  thing  to  do.  Offense  is  the  best  defence.  Even  though  baseless, 
the  smart  thing  to  do  is  lay  a  counter  charge."  That  being  so,  what  am  I  to  make 
of  Mr.  Belford's  "counter  charge"?  And  what  am  I  to  make  of  Mr.  Grace's  belated 
charge  laid  after  Mr.  Kopf  complained  to  the  police,  which  charge  was  based  on 
a  threat  he  said  he  had  considered  empty  bad-mouthing  until  the  June  19th  incident 
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when  it  assumed  sufficient  importance  to  add  it  to  his  partner's  "counter"  charge. 
Two  counter  charges  are,  of  course,  better  than  one.  While  I  do  not  share  the  view 
that  "counter"  charges  are  inherently  suspect,  since  I  have  already  indicated  that  I 
do  not  believe  that  the  alleged  June  2nd  incident  occurred,  and  since  Mr.  Kopf  s 
version  of  the  June  19th  incident  is  in  itself  the  more  plausible,  and  having  regard 
to  the  complainants'  general  lack  of  credibility,  I  am  convinced  that  the  incident 
occurred  as  Mr.  Kopf  has  described  it.  Certainly,  the  complainants  have  not 
satisfied  the  burden  of  proving  on  a  balance  of  probabilities  that  Mr.  Kopf  assaulted 
Mr.  Belford  on  June  19,  1992. 

Counsel  for  the  Commission,  of  course,  submitted  that  the  respondents  were 
not  to  be  believed,  and  he  listed  in  argument  the  inconsistencies,  exaggerations  and 
contradictions  supposedly  to  be  found  in  their  evidence.  (Vol.  13,  pp.  56-61.)  1 
have  given  careful  consideration  to  these  submissions,  and  my  assessment  of  them 
follows.  Curiously,  none  of  the  items  in  this  catalogue  of  deficiencies  seems  to 
have  anything  to  do  with  any  vital  piece  of  evidence,  the  list  consisting  simply  of 
generalizations  and  critical  commentary  regarding  some  few  statements  made  by 
the  respondents  in  respect  of  matters  that  have  nothing  to  do  with  the  issue  of 
liability. 

According  to  the  Commission,  Mr.  Kopf  is  not  to  be  believed  for  a  number 
of  reasons  the  first  of  which  is  that  he  works  for  Mr.  D'Addario  who  has  an  interest 
in  the  case,  and  this  puts  Mr.  Kopf  "in  a  difficult  position  here."  This  proposition 
seems  based  on  the  unacceptable  generalization  that  employees  are  prone  to  aid  and 
abet  the  wrongdoing  of  their  employers.  The  suggestion  is  that  because  Mr. 
D'Addario  was  unhappy  about  the  whole  situation  Mr.  Kopf,  as  his  employee,  "had 
to  come  up  with  something."  Indeed  (Vol  13,  p.  57),  the  letter: 


94 

...  may  have  been  written  without  any  expectation  that  all  this  was  going  to  occur, 
or  that  it  was  going  to  be  circulated,  and  after  the  fact  Mr.  Kopf  had  a  very 
unhappy  boss  and  he  had  to  come  up  with  something  to  justify  what  had 
happened. 

Now,  either  Mr.  Kopf  told  Mr.  D'Addario  something  that  caused  him  to 
insert  that  reference  into  his  letter  or  he  did  not.  If  he  did,  then  either  what  he  told 
Mr.  D'Addario  was  true  and  counsel's  argument  falls,  or  else  Mr.Kopf  lied  to  his 
"boss"  under  whose  thumb  he  is  said  to  have  been,  thereby  inciting  the  rash 
reaction  that  ensued.  I  can  think  of  no  reason  why  the  superintendent  would  lie  to 
the  landlord  about  such  a  matter,  and  none  was  suggested.  On  the  other  hand,  if 
Mr.  Kopf  had  said  nothing  to  his  employer  about  the  conduct  of  the  complainants, 
what  prompted  the  landlord  to  make  such  a  false  reference?  Was  it  done  to  scare 
the  complainants  (as  already  considered)?  Or  are  we  to  assume  that  Mr.  D'Addario, 
having  no  reason  to  believe  anything  had  happened  at  all,  decided  to  refer  to 
"vulgar  behaviour"  on  a  whimsy,  or  to  satisfy 'some  sadistic  bent? 

In  any  case,  the  argument  is  that,  for  whatever  reason,  Mr.  D'Addario  lied 
his  way  into  a  predicament  from  which  Mr.  Kopf  was  then  forced  by  the  weight 
of  economic  bondage  to  rescue  him  by  fabricating  some  incident  of  vulgarity,  to 
which  end  he  invented  an  accusation  against  the  complainants  that  could  not 
conceivably  have  been  less  innocuous  and  still  qualify  as  unacceptable  conduct. 
"He  kissed  my  hand  and  later  he  blew  a  kiss  in  my  direction?"  he  suggests.  "Yes, 
Bob,  that  will  do  nicely,"  says  the  boss.  Perhaps  one  may  be  permitted  to  wonder 
why  this  unscrupulous  and  crafty  pair  would  describe  the  "vulgar  behaviour"  as 
something  so  relatively  inoffensive,  and  say  that  it  had  occurred  in  the  hall  outside 
the  complainants  apartment  on  two  occasions  before  the  February  24th  incident. 
After  all,  if  the  complainants  are  telling  the  truth,  Mr.  Kopf  is  an  egregious  liar 
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from  whom  we  would  expect  something  more  creative  and  telling,  something 
involving  many  more  incidents  of  a  more  serious  character  in  more  public  places, 
such  as  the  lobby.  And  in  the  absence  of  witnesses,  the  big  lie  would  seem  as  easy 
to  defend  as  the  small  one.  Quite  frankly,  I  find  this  piece  of  conjecture  particularly 
extravagant. 

A  second  reason  Mr.  Kopf  is  not  to  be  believed  is  that  he  became  "friendly" 
enough  to  testify  as  a  character  witness  for  Mr.  Kirby  after  knowing  him  but  a 
short  time.  Am  I  to  take  judicial  notice  of  the  impossibility  that  one  who,  like  Mr. 
Kopf,  has  been  driven  by  circumstance  into  frequent  discussion  with  another,  such 
as  Mr.  Kirby,  regarding  matters  of  common  concern,  cannot  possibly  form  a  good 
impression  of  that  other  in  the  time  frame  in  question?  There  was  no  evidence  as 
to  what  Mr.  Kopf  said  on  Mr.  Kirby's  behalf  at  his  trial  (not  that  I  find  that 
relevant),  and  he  may  have  said  nothing  more  positive  about  Mr.  Kirby  than  the 
kind  of  comments  made  by  some  of  the  tenants  about  Mr.  Kopf.  None  of  those 
tenants  socialized  with  the  superintendent,  and  even  if  their  acquaintance  with  him 
was  longer,  they  probably  talked  with  him  less.  Is  their  character  evidence  suspect 
too?  Of  course  not;  and  neither  does  the  fact  that  Mr.Kopf  testified  similarly  on 
behalf  of  Mr.  Kirby  cast  reasonable  suspicion  upon  the  veracity  of  his  testimony 
at  this  hearing.  In  passing,  I  would  note  that  the  posture  of  the  Commission  and  the 
complainants  seemed  to  be  that,  because  Mr.  Kirby's  accusers  were  tenants,  Mr. 
Kopf  had  a  duty  not  to  assist  him  by  giving  character  evidence  on  his  behalf.  There 
is  no  legal  duty  requiring  him  to  refrain  from  so  doing,  nor  can  I  think  of  any 
moral  or  social  obligation  why  he  should  not  follow  the  dictates  of  his  conscience 
in  that  regard. 

Counsel  next  sought  support  for  his  assertion  that  the  respondents  were  not 
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credible  witnesses  in  their  willingness  to  identify  the  voice  on  a  second  tape  in 
their  possession  as  that  of  Mr.  Belford.  As  we  have  seen,  his  voice  on  the  tape 
taken  from  Mr.  Kopfs  machine  was  identified  by  Mr.  Belford.  Incidentally,  that 
admission  was  advanced  as  strong  evidence  of  his  credibility  because  he  could  have 
lied,  and  perhaps  the  tape  would  never  have  been  admitted.  In  that  regard,  however, 
I  would  point  out  that  the  voice  identifies  the  speaker  by  name  and  even  to  my 
untrained  ear  was  indistinguishable  from  that  of  Mr.  Belford  who  was  in  the 
witness  stand  speaking  to  the  question  immediately  before  and  after  the  tape  was 
played.  It  was  so  unmistakably  his  voice  that  denial  was  not  a  practical  option. 
However,  the  second  tape,  which  was  from  Mr.  D'Addarios  machine,  was  the 
voice  of  an  unnamed  speaker  issuing  a  threat.  Mr.  Kopf  thought  it  was  the  voice 
of  Mr.  Belford  and  "under  the  pressure  of  having  his  boss  here  and  Mr.  D'Addario 
saying  yes,  that's  Mr. Belford,  [Mr.  Kopf]  also  was  prepared  to  say  that  the  second 
tape  was  Mr.  Belford  when  it  was  clear  to  everyone  in  the  room  that  it  didn't  sound 
anything  like  Mr.  Belford."  (Vol.  13,  p.  58;  emphasis  added.)  In  fact,  Mr. 
D'Addario  did  not  say  "yes,  that's  Mr.Belford,"  and  Mr.  Kopf  did  not  then 
"confirm"  this  because  his  boss  was  present  when  he  testified  on  that  occasion.  At 
no  point  did  Mr.  D'Addario  say  that  the  voice  sounded  to  him  like  that  of 
Mr.Belford.  Rather,  he  said  repeatedly  that  it  was  Mr.  Kopf  who  told  him  it 
sounded  to  him  (Mr.  Kopf)  like  Mr.  Belford's  voice.  Indeed,  counsel  for  the 
Commission  tried  without  success  to  get  Mr.  D'Addario  to  offer  his  own  opinion 
(Vol.  4,  pp.  112-121),  resulting  finally  in  my  intervention.  And  I  find  it  rather 
presumptuous  of  counsel  to  speak  on  behalf  of  everyone  in  the  room.  I  was  there. 
I  heard  the  second  tape.  I  would  not  have  been  prepared  to  say  that  it  could  not 
possibly  have  been  Mr.  Belford.  The  respondents  and  their  counsel  were  there,  and 
I  doubt  that  they  would  agree  that  the  voice  was  clearly  not  that  of  Mr.  Belford. 
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The  reason  I  concluded  that  the  tape  was  not  sufficiently  identified  to  be  admitted 
as  an  exhibit  had  nothing  to  do  with  my  personal  opinion  as  to  whether  the  voice 
sounded  like  that  of  Mr.  Belford,  but  was  because  Mr.  Belford  denied  that  it  was 
his  voice  and  Mr.  Kopf  was  not  firmly  of  the  view  that  the  second  part  of  the 
message  was  his  voice.  (See  Vol.  4,  pp.  162-65.)  The  respondents  certainly  had 
reason  to  think  it  might  be  Mr.  Belford,  and  expressing  their  opinion  that  it  was 
does  not  make  them  liars  or  in  any  way  affect  their  credibility.  And,  since  this  is 
another  instance  of  counsel's  suggesting  that  Mr.  Kopf  was  the  landlord's  cat's  paw 
in  perpetrating  the  events  leading  to  this  hearing  and,  having  succumbed  to  his 
employer's  will,  was  but  Mr.  D'Addario's  dupe  while  testifying,  I  find  puzzling 
counsel's  statement  (at  page  61)  that: 

Now  there  are  a  number  of  areas  in  which  Mr.  Kopf  and  Mr.  D'Addano 
conflict  in  their  testimony  and  I  won't  go  through  it.  The  only  thing  I  would  note 
is  that,  as  you'll  recall,  Mr.  D'Addano  was  not  here  when  Mr.  Kopf  testified,  and 
I  think  that  is  a  relevant  factor  in  assessing  the  credibility  of  Mr.  Kopf  and  Mr. 
D'Addario. 

I  do  not  understand  the  point.  Owing  to  Mr.  D'Addario's  heart  condition  he 
was  absent  during  a  substantial  part  of  the  hearing.  How  does  that  assist  their 
Machiavellian  enterprise?  Was  that  not  instead  an  unexpected  boon  to  the  other 
side  which  could  not  require  a  party  to  the  proceedings  to  withdraw  but  which 
properly  wanted  prospective  witnesses  excluded?  Is  it  being  suggested  that,  not 
hearing  fully  and  at  first  hand  his  superintendent's  prior  testimony,  Mr.  D'Addario 
would  be  at  the  disadvantage  (not  suffered  by  the  complainants)  of  being  unable 
to  adapt  his  testimony  to  that  of  his  co-respondent  so  as  to  avoid  inconsistencies 
in  their  evidence  and  that,  therefore,  such  inconsistencies  must  have  occurred, 
thereby  making  it  unnecessary  to  point  them  out?  Am  1  to  assume  that  the 
credibility  of  Mr  Kopfs  testimony  is  diminished  by  the  fact  that  his  "boss"  was  not 
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present  when  he  gave  it?  (Conversely,  am  I  to  assume  that  his  presence  during  Mr. 
Grace's  prior  testimony  somehow  lends  credibility  to  Mr.  Belford's  evidence?)  As 
I  say,  I  really  do  not  understand  the  point. 

The  next  supposed  inconsistency  addressed  by  counsel  was  Mr.  D'Addario's 
having  at  one  point  in  exasperation  bemoaned  having  been  involved  in  six  different 
proceedings  arising  out  of  these  circumstances.  Counsel  says  there  were  only  three: 
"the  landlord  and  tenant  proceedings,  the  criminal  proceedings  which  were 
dismissed,  and  these  proceedings."  The  suggestion  is  that  we  cannot  accept  as 
credible  the  word  of  a  man  who  would  lie  or  exaggerate  so  blatantly.  Of  course, 
the  whole  issue  was  totally  irrelevant  (prompting  counsel  for  the  Commission  to 
object  to  its  having  been  raised;  Vol.  7.  p.  88),  and  Mr.  D'Addario's  expression  of 
annoyance  was  not  offered  in  proof  of  any  issue  of  liability.  Being  without  counsel 
at  that  stage  he  had  some  notion  that  he  might  be  entitled  to  damages,  and  he  made 
the  comment  in  frustration  at  not  being  allowed  to  enter  evidence  regarding  his 
own  losses.  Moreover,  he  explained  that  he  had  looked  at  the  various  charges  and 
counter  charges  as  separate  proceedings,  by  which  reckoning  he  had  it  just  about 
right.  In  any  case,  one's  credibility  is  not  undermined  by  an  overstatement  of  the 
irrelevant  blurted  out  in  obvious  and  understandable  frustration. 

Mr  D'Addario  complained  about  the  increase  in  vacancy  rates  which  he 
attributed  to  adverse  publicity  and  he  introduced  a  document  he  prepared  that  he 
thought  showed  such  an  increase.  This  again  was  done  not  in  relation  to  any  issue 
of  liability  but  because  of  his  impression  that  he  might  be  able  to  claim 
compensation.  However,  the  Commission's  suggestion  is  that  I  should  take  judicial 
notice  that  vacancies  go  up  in  the  summer  because  that  is  when  people  move,  and 
that  Mr.  D'Addario's  refusal  to  acknowledge  that  fact  affects  his  credibility.  I  am 
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not  willing  to  take  judicial  notice  of  that  suggested  fact,  nor  am  I  satisfied  that  Mr. 
D'Addario's  figures  do  not  show  the  increase  he  claims  and,  in  any  case,  I  do  not 
accept  the  submission  that  any  of  this  affects  his  credibility. 

It  is  submitted  that  the  credibility  of  Mr.  D'Addario's  evidence  is  weakened 
by  his  unsubstantiated  assertion  that  the  complainants  fed  misinformation  to  Xtra 
magazine.  In  fact,  the  articles  contained  inaccuracies  the  source  of  much  of  which 
was  the  complainants  who  in  their  own  evidence  confirmed  that  as  far  as  they  were 
concerned  the  articles  were  accurate.  In  any  case,  to  assert  suspicion  with 
conviction  is  not  to  utter  an  untruth.  If  it  happened,  for  instance,  that  Xtra  got  the 
information  elsewhere  and  that  Mr.  D'Addario  knew  that  to  be  so,  then  his  assertion 
would  be  a  lie.  But  the  assertion  of  his  reasonable  believe  in  no  way  diminishes  the 
reliability  of  his  evidence. 

Mr.  D'Addario  said  the  building  was  not  for  sale  during  the  period  of  these 
events.  Mr.  Kopf  had  the  impression  it  was,  and  I  have  dealt  with  that  aspect  of  the 
evidence  elsewhere.  Counsel  claims  that  Mr.D'Addario  "said  it  was  he  who  told 
Grace  and  Belford  to  call  the  police.  Well,  the  evidence  of  Mr.  Kopf  is  that  when 
he  showed  up  the  next  day  after  the  February  incident  the  police  had  already  been 
involved.  And  I  think  that  Mr.  D'Addario  wanted  to  attribute  the  police 
involvement  to  himself."  Contrary  to  that  assertion,  the  evidence  shows  that  Mr. 
D'Addario  said  he  urged  them  to  lay  charges  in  order  that  he  would  be  in  a  position 
to  evict  should  the  person  be  convicted.  He  never  said  that  he  told  them  to  call  the 
police  in  order  to  inform  them  of  the  incident;  he  knew  the  police  had  already  been 
informed. 

Mr.  D'Addario  said  he  could  not  possibly  have  been  more  involved  than  he 
was  in  respect  of  the  February  24th  incident.  However,  he  was  tardy  in  getting  in 
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touch  with  Ms.  Bawden  and  failed  to  tell  the  complainants  after  finally  reaching 
her  that  he  had  suggested  to  her  to  keep  her  boyfriend  away.  Having  been  wrongly 
accused  of  being  unwilling  to  be  involved  Mr.  D'Addario  threw  up  his  hands  and 
said  "I  could  not  have  been  more  involved,"  and  he  went  on  to  say  what  he  had 
done.  To  discover  some  stone  he  left  unturned  does  not  make  his  evidence 
unreliable  simply  because  he  said  he  could  not  have  been  more  involved. 

This  completes  the  list  of  specific  instances  of  inconsistencies,  exaggerations 
and  contradictions  attributed  to  the  respondents'  evidence.  Counsel  said  I  would 
find  many  more  of  them  in  the  evidence;  but  none,  surely,  more  telling  than  those 
he  deemed  important  enough  to  point  out.  I  have  examined  all  of  the  evidence  with 
scrupulous  care  and  attention  and  I  have  found  no  such  inconsistencies  or 
contradictions  affecting  the  credibility  of  the  respondents. 

Discrimination  on  the  Basis  of  Handicap 

It  transpired  that  the  only  basis  for  suggesting  that  the  complainants  had  been 
either  discriminated  against  or  harassed  because  they  were  HIV-positive  and 
suffered  from  AIDS  was  that,  because  the  March  20th  article  published  by  Xtra 
disclosed  that  Mr.  Grace  (but  not  Mr.  Belford  whose  condition  was  kept 
confidential)  was  HIV-positive,  the  respondents  must  have  known  of  the  disability 
of  both  complainants.  The  argument  seemed  to  be  that  to  prove  such  knowledge 
on  the  part  of  the  respondents  is  to  prove  that,  whether  intended  or  not,  if  they 
treated  the  complainants  differently  than  they  treated  persons  not  so  affected,  then 
they  unlawfully  discriminated  against  them  because  of  their  particular  disability. 
That  argument,  of  course,  fails  if  in  fact  there  was  no  differential  treatment,  and  I 
have  found  that  there  was  none.  I  might  also  add  that  the  point  was  not  vigorously 
pressed,  counsel  for  the  Commission  having  said  simply  that  (Vol.  13,  p.  71): 
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I  think  the  evidence  is  clear  that  the  Respondents  knew,  at  least  from  the  first 
article  being  written,  that  the  Complainants  were  suffering  from  HIV/AIDS  related 
illness,  and  that  ground  is  open  for  you  to  find  discrimination  on  that  basis  as 
well. 

Conclusions 

From  this  rather  exhaustive  review  and  presentation  of  the  evidence  it  is  clear 
that  I  must  conclude  that  the  Commission  has  not  satisfied  me  on  a  balance  of 
probabilities  that  the  respondents,  in  breach  of  the  complainants  rights  under  s.2(  1 ) 
of  the  Code,  treated  them  differently  (whether  intentionally  so  or  not)  with  respect 
to  the  occupancy  of  accommodation  than  they  treated  other  tenants,  whether 
because  of  their  sexual  orientation,  their  disability  or  any  other  ground,  prohibited 
or  not.  It  follows  as  well  from  my  assessment  of  the  evidence  that  they  did  not 
infringe  the  rights  of  the  respondents  under  s.2(2)  of  the  Code  to  be  free  from 
harassment  by  the  landlord  or  his  superintendent  because  of  handicap,  which  is 
listed  in  the  section,  or  because  of  sexual  orientation,  which  is  not. 

As  mentioned  at  the  start  of  these  reasons,  it  was  submitted  by  counsel  for 
the  complainants  that  "sexual  orientation"  should  be  read  into  s.2(2)  of  the  Code 
as  a  matter  of  necessary  intendment  and  in  order  to  avoid  finding  that  the  provision 
runs  afoul  of  s.  1 5  of  the  Charter  of  Rights  and  is  therefore  ultra  vires  and  totally 
inapplicable.  The  respondents,  without  legal  representation  at  the  time,  did  not 
argue  the  point.  However,  in  view  of  my  finding  of  fact  that  the  respondents  did 
not  engage  in  a  course  of  vexatious  comment  or  conduct  that  they  knew  or  ought 
reasonably  to  have  known  to  be  unwelcome  to  the  complainants,  it  is  unnecessary 
for  me  to  deal  with  the  elaborate  and  impressive  argument  made  by  counsel  and 
the  expert  evidence  led  in  support  thereof.  Notwithstanding  the  importance  of  the 
interesting  legal  issue  she  raised  and  dealt  with  most  effectively,  I  feel  that  it  would 
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be  inappropriate  for  me  to  embark  upon  the  gratuitous  exercise  of  writing  a  lengthy 
piece  of  obiter  dictum  on  that  constitutional  issue. 

The  submission  of  counsel  for  the  Commission  regarding  damages,  in  support 
of  which  considerable  case  law  was  cited,  was  that  each  complainant  should  be 
awarded  the  sum  of  $5,000  pursuant  to  the  first  part  of  s. 4 1(b)  of  the  Code  in  order 
"to  make  restitution,  including  monetary  compensation,  for  loss  arising  out  of  the 
infringement"  of  their  rights,  and  that,  pursuant  to  the  second  part  of  that  provision, 
the  infringement  (in  his  view)  having  been  engaged  in  wilfully  or  recklessly,  they 
should  receive  the  maximum  award  of  $10,000  for  mental  anguish.  That  latter 
submission  was  based  on  the  enormity  of  the  indignity  they  allegedly  suffered,  on 
the  contention  that  they  had  been  driven  out  of  Toronto  by  the  respondents' 
conduct,  that  this  has  required  them  to  travel  two  hours  to  obtain  appropriate 
medical  care  when  needed,  and  that  these  events  had  a  serious  impact  upon  their 
health  as  testified  to  by  Dr.  Genereux.  He  suggested  that  I  consider  treating  as 
separate  infringements  of  their  rights,  first,  the  way  in  which  the  respondents 
handled  the  February  24th  incident  and,  second,  the  subsequent  May  7th  letter,  in 
which  event  he  suggested  damages  in  the  amount  of  $6,500  for  each  event.  Counsel 
for  the  complainants  submitted  that  each  of  them  should  receive  an  award  of 
$5,000  for  the  mental  anguish  associated  with  the  harassment  that  occurred  between 
June  5th,  when  their  complaints  were  filed,  and  the  end  of  September  when  they 
abandoned  their  apartment. 

Obviously,  in  light  of  my  finding  that  the  respondents  did  not  in  fact  infringe 
any  of  the  complainants'  rights  under  the  Code,  it  is  unnecessary  for  me  to  deal 
with  the  evidence  and  submissions  regarding  damages. 

Finally,  it  was  argued  by  the  respondents,  in  effect,  that  not  only  ought  the 


103 

claims  herein  be  dismissed,  but  that  they  are  so  clearly  devoid  of  merit  as  to 
warrant  an  award  to  them  of  costs  under  s.4 1  (4)  of  the  Code.  In  support  of  this 
contention  it  was  submitted  that  the  complainants'  letter  to  the  Commission  with 
copies  to  the  United  Nations  was  a  form  of  blackmail  to  which  the  Commission 
capitulated.  And  there  was  Mr.  Belford's  evidence  in  relation  to  yet  another  letter 
sent  by  the  complainants  to  the  Commission  that  they  had  found  that  dealing  with 
the  Commission  was  like  "talking  to  a  brick  wall"  until  they  threatened  to  go  to 
the  media,  whereupon  things  changed.  The  respondents  agent,  Mr.  Bruce,  a  non- 
lawyer  who  was  reading  a  prepared  statement  on  behalf  of  the  absent  Mr. 
D'Addario  who  missed  several  days  of  the  hearing  because  of  heart-related 
problems,  was  interrupted  by  counsel  for  the  Commission  with  whom  I  then  had 
the  following  exchange  (Vol.  13,  p.  161): 

Mr.  D'Silva:  We  have  had  no  advance  notice  that  there  was  going  to  be  any 
submissions  made  about  costs  in  this  case.  We've  certainly  heard  no  evidence  on 
it,  and  I  want  to  reserve  my  right  in  the  event  the  complaint  is  dismissed  by  you 
to  both  hear  evidence,  cross-examine  on  evidence  and  lead  evidence  with  respect 
to  the  issue  of  costs  ,  because  the  —  what  would  have  to  be  established  is  that  the 
Commission  somehow  acted  irresponsibly  as  in  Ouimette,  Pharn  and  other  cases. 
This  is  a  new  area  and  I'll  let  my  friend  make  his  submissions,  but  I  want  to 
reserve  the  Commission's  right  that  at  the  appropriate  time,  if  necessary,  to  both 
hear  evidence  and  to  lead  evidence  on  this  issue. 

The  Chairperson:  Well,  in  response  to  that,  Mr.  D'Silva,  if  I  should  find  that  there 
is  no  liability  then  I  will  reconvene  the  hearing  in  order  to  deal  with  any 
submission  that  costs  be  awarded  against  the  Commission. 

Mr.  D'Silva:  Yes,  thank  you. 

In  light  of  the  foregoing,  an  opportunity  to  speak  to  the  matter  of  costs 
clearly  must  be  afforded  the  respondents. 
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Decision 

For  the  reasons  set  out  above,  it  is  my  decision  that  the  complaints  of  Terry 
Belford  and  David  Grace  against  the  respondents,  149468  Canada  Inc.,  Gaetano 
D'Addario  and  Robert  Kopf,  being  without  foundation,  are  hereby  dismissed. 

In  view  of  the  understanding  reached  with  the  parties  in  that  regard,  I  will 
remained  seized  of  this  matter  in  order  to  hear  evidence  and  argument  as  to 
whether  each  or  any  of  the  respondents  ought  to  be  awarded  costs  on  the  grounds 
either  that  the  complaints  were  trivial,  vexatious  or  made  in  bad  faith,  or  that  in  the 
particular  circumstances  undue  hardship  was  caused  to  such  respondent,  as  provided 
for  by  s.41(4)  of  the  Code. 

In  the  event  that  within  one  month  of  their  having  received  this  decision  the 
respondents  do  not  advise  me  of  their  intentions  in  this  regard  the  hearing  into 
these  matters  shall  be  deemed  to  have  ended.'  However,  if  within  that  time  the 
respondents  advise  that  they  wish  to  proceed  with  the  hearing  of  the  issue  as  to 
costs,  appropriate  arrangements  will  be  made  in  due  course  with  respect  to  hearing 
dates. 

Dated  this  ^     day  of  June,  1995. 


H.A.  Hubbard, 
Chairperson,  Board  of  Inquiry 


